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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GENERAL TEAMSTERS, CHAUFFEURS, AND ) 
HELPERS, LOCAL UNION NO. 782, INTER- ) 
NATIONAL BROTHERHOOD OF TEAMSTERS, ) 
CHAUFFEURS, WAREHOUSEMEN AND HELP- 
ERS OF AMERICA, 

Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


and 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


Vv. 


COMPANY, 


Respondent, 
and 


BLUE CAB COMPANY and VILLAGE CAB 
COMPANY, 
Petitioner, 


v. No. 20,253 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

BLUE CAB COMPANY and VILLAGE CAB 
) 
) 
) 
) 
) 
) 
) 
) 
} 


NATIONAL LABOR RELATIONS BOARD, | 
Respondent. } | 


PREHEARING CONFERENCE STIPULATION | 


| 
Pursuant to Rule 38(k) of the Rules of this Court, the parties, sub- 
ject to the approval of the Court, hereby stipulate as follows with respect 
| 
to the issues, the procedures, and the dates for the filing of the designa- 


tions and the joint appendix here. 


I. THE ISSUES 
A. The issue in No. 20,110 is as follows: 

ie “Whether the Board erred in finding that the Companies did not 
violate Section 8(a)(5) by their refusal to permit an inspection of their 
financial records by the Union and by finding it unnecessary to decide 
whether the Companies unlawfully refused to bargain with respect to sev- 
erance pay and its demand for a driver's damage bond in violation of Sec- 
tion 8(a)(5). 

B. The issues in No. 20,148 and 20,253 are: 

1. Whether the record considered as a whole supports the Board's 
findings that the Companies violated Section 8(a)(1) of the Act by threaten- 
ing employees with, reprisals and promising them benefits to induce them 
to abandon representation by the Union. 

2. Whether the record considered as a whole supports the Board's 
findings that the Companies violated Section 8(a)(3)(5) and (1) of the Act by 


discharging their driver-employees and thereafter requiring drivers to 


execute a lease agreement, purportedly as independent contractors, in or- 
der to avoid bargaining with the Union. 

3. Whether the Board properly found that the Company further vio- 
lated Section 8(a)(5) and (1) of the Act by reducing employees’ compensa- 
tion without notifying and consulting with the Union and by terminating its 
collective bargaining agreement without notifying the federal and state 
agencies as provided in Section 8(d)(3) and (4) of the Act. 

4. Whether the Board's order is valid and proper. 


ll. THE JOINT APPENDIX 


1. The portions of the record to be printed shall be embodied in a 
joint appendix, which shall be filed in this Court and served on counsel for 
the parties on or before August 31, 1966. The Board and the Union have 
heretofore furnished all parties with their designation of portions of the 
record to be printed in the joint appendix. The Companies will serve the 
Union and the Board with their designation of additional portions of the 
record which they wish printed on or pefore August 5, 1966. 
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2. Each party shall bear the expense of printing in the |joint ap- 
pendix the portions of the record it designates. The printer shall allo- 
cate the costs and submit bills to each party. The Union shall include in 
its designation the Board's Decision and Order, the Trial Examiner's 
Decision, this stipulation and the Court's order thereon. The printing of 
the joint appendix shall be the responsibility of the Board. | 

3. Forty(®) copies of the joint appendix shall be printed under 
this stipulation; the required number of copies to be filed with the Court 
and the remaining copies to be divided equally among the parties. 

4. It is further agreed that any party, and the Court, in the briefs 
and at and following the argument, may refer to any portion of the orig- 
inal transcript and the exhibits herein which have not been printed to the 
extent and effect as if such portions had been reproduced. 

Ill. MOTIONS RELATING TO THE ! 
VENUE OF THE CASE | 

The Companies reserve the right to appeal the denial of either or 
both of their motions to dismiss the proceeding in Case No. 20,110, and 
motion to transfer Case No. 20,148 to the United States Court of Appeals 
for the Seventh Circuit. Further, the Companies reserve the right to 
Appeal the order of the United States Court of Appeals for the Seventh Cir- 
cuit dated June 9, 1966 transferring the proceedings in Case No. 15,680 
to this Court. 


/s/ Marcel Mallet- Prevost 
Dated at Washington, D.C., Assistant General Counsel 
July 25, 1966 National Labor Relations Board 


Dated at Chicago, Illinois, /s/ Richard L. Marcus 
July 23, 1966 Counsel for the Companies 


Dated at Chicago, Illinois, /s/ Carmell and Charone H.J.L. 
July 25, 1966 Counsel for the Union 


Dated at Washington, D. C., /s/ Charles L. 
July 25, 1966 Counsel for the Companies 

Dated at Washington, D. C., /s/ Herbert S. Thatcher HJ.L. 
July 25, 1966 Counsel for the Union 


[Filed August 1, 1966] 


PREHEARING ORDER 


Counsel for the parties in the above-entitled cases having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings 
in these cases unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the joint appendix 


herein. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Thirteenth Region | 


In the Matter of: : | 
BLUE CAB COMPANY AND VILLAGE ; | 
CAB COMPANY 

and 


GENERAL TEAMSTERS, CHAUFFEURS, 
AND HELPERS LOCAL 782 


Case No. 13+CA-5736 


Hearing Room "C" 

176 West Adams Street 
Chicago, Illinois | 
Monday, September 30, 1963 


| 
The above-entitled matter came on for hearing, pursuant to notice, 


at 10:00 o'clock a.m. 
| 

BEFORE: 
ROBERT E. MULLIN, ESQ., Trial Examiner. | 

| 


APPEARANCES: | 
ROBERT E. FITZGERALD, ESQ. 176 West Adams Street, 


EDWARD MASLANKA, ESQ. Chicago, Illinois, appearing 
on behalf of the| Counsel for 


General Counsel. 


One North LaSalle Street, 
Chicago, Dlinois, appearing on 
behalf of the Charging Party. 

| 


11 South LaSalle, 

Chicago, Mlinois, appear ing 
on behalf of Blue Cab and 
Village Cab Companies, Re- 
spondent. 


MESSRS. CARMELL & CHARONE, 
by MR. S.M. CHARONE, ESQ. 


RONALD E. STACKLER, ESQ. 
GEORGE LEVY, ESQ. 


* 


PROCEEDINGS 


TRIAL EXAMINER MULLIN: The hearing will be in order. 
* * * * * 
CHARLES UGASTE, 

was called as a witness, by and on behalf of the General Counsel, under 
Section 43-B, and having been first duly sworn, testified as follows: 

* * * * * 

DIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. Mr. Ugaste, are you the President of Village Cab Company? 
A. Yes, sir. 

Q. And are you also Secretary-Treasurer of Blue Cab Company? 
A. Yes, sir. 

* * * * * 

Q. To be specific, you are President of the following companies: 
Oak Park Rent-a-Car Service? A. Yes, sir. 


* * * * * 


Q. Now, the ownership or the distribution of stock in Blue Cab 


Company, is that as follows, that you own one-third of the stock in Blue 
Cab Company, is that correct, sir? A. Correct. 

Q. And your brother, John Ugaste, owns one-third of the stock in 
Blue Cab Company? A. Yes, Sir. 

Q. And another Party, either a Mr. Trafolet, T-r-a-f-o-l-e-t, or 
some other agent of his, owns the other one-third of the stock, is that 
correct, sir? A. Yes, sir. 

* * * * * 

Q. Now, insofar as the operation of Blue Cab and Village Cab Com - 
pany, as an officer in both of these companies, you are personally in- 
volved in the management of these cab companies, are you not, sir? 

A. Yes, sir. 
Q. Now, in the management of these companies, you would make 


the decisions on various aspects of what policies would be followed insofar 


as the operation of the company is concerned, is that corer Bay 
A. Imake some, yes, sir. 

Q. Now, is there any of the policies of either of these companies 
made out without your being involved in the decision? A. Well, I'm not 
there 24 hours a day. I would assume So. 

Q. I'm sorry. I didn't explain it. When I say ee I mean 
the general business policy on basic decisions, not the day-to-day oper- 
ation such as telephone calls and things like that. A. I have two part- 
ners. Lassume they can make some of them. 

Q. Well, do they consult with you on all these policy decisions or 
do you make some of the policy decisions on your own? A. | That's hard 


to say. As it comes up, I don't know whether I'm there all the time or 
not. | 
Q. Is there any one besides yourself and your brother, John, and 
Mr. Trafolet, who is involved in these policy decisions? A. No, s 
Q. Now, is it possible that some of these policy decisions are made 
after consultation between yourself and your brother, John? | A. Yes, sir. 
Q. And at some time Mr. Trafolet is involved in these decisions, 
isn't that correct? A. That's right. 
Q. In fact, there's kind of -- he's the other Party in = litigation 
currently going? A. That's right. 
Q. So, as a matter of fact, your brother, John, and you make the 
policy decisions for these two companies, isn't that correct, sir? A. Most 
of the time. 


* * * * | * 


Q. (By Mr. Fitzgerald) Well, Mr. Ugaste, when you say "most of 
the time”, do you mean there are some times that you don’ t, you or your 
brother, John, don't make the decisions? A. Well, when it's in Court, I 
can't make decisions. | 

Q. I mean in the operation of the Company, not to legal aspects that 
the Court might decide. A. I make them, yes, sir. | 


Q. You primarily? A. Yes, sir. 


Q. All right, sir. 

Now, you would have knowledge of the amount of business that Blue 
Cab Company would engage in over the course of a year, wouldn't you, 
sir? A. Well, I'd have access to it, wouldn't know what it is off-hand. 

Q. Wouldn't know specifically? A. No, sir. 

Q. Would you have a general idea? A. No, Sir. 

Q. Well, if your brother, John, said ina deposition in Federal Dis- 
trict Court that Blue Cab did between $800,000 and $900,000 worth of busi- 

ness in 1962, would that kind of bring it to your memory, refresh 
your recollection? 

MR.STACKLER: Objection. 

THE WITNESS: I wouldn't know until I looked at the books. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Your answer is you don't. 

When was the last time you looked in your books or an accounting 
statement or something that would indicate your volume of business for 
last year? A. I don't know off -hand. I don't know off-hand. 

Q. Did you submit income tax returns for the Company? A. Yes, 
sir. 

Q. And, I assume, you read it before you signed it and sent it in? 
A. Yes, sir. 

Q. You did sign it, didn't you? A. Yes, Sir. 

Q@. When was this? When did this happen that you sent in your in- 
come tax return for last year? A. It was after January sometime, Feb- 
ruary or March. 

Q. Now, what is your best recollection at this time as to what the 


figures for the gross volume of business for Blue Cab Company was dur- 
ing last year? In '627% 

MR.STACKLER: Objection. His income tax returns are confidential 
between him and the Internal Revenue Service, and the NLRB has no busi- 


ness with his income tax return. 
TRIAL EXAMINER: Objection overruled as to the question as stated. 
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. (By Mr. Fitzgerald) You understand the question, site 

ea WITNESS: I understand it. . 

Q. All right, would you give us your best recollection on ae ¢ 
A. I don't know. I don't -- I didn't memorize it. 

Q. Well, would it be, say, over $800,000? A. I wouldn't know 
that. | 

Q. How about now insofar as Village Cab Company is concerned, 
sir? | 

Do you have any idea of what their gross volume of business was 
during 19627? A. No, sir, I'd have to look at the books. 

Q. Do you have any recollection about the -- say, the amount of 
income that would have come from the operation of, say, Blue Cab Com- 


pany? A. No, sir. 
Q. Well, now, Mr. Ugaste, I'm going to show you what purports to 
be a letter under the letterhead of Suburban Trust and Savings Bank, Oak 
Park Avenue, at Congress Expressway, signature of Mr. R. A. Logerin, 
Vice President and Comptroller. Now, I will show you this letter and 
direct your attention specifically to certain figures which indicate dollar 
volumes. 
MR. LEVY: Objection, Your Honor. In the first place, this is a 
document from some -- 
TRIAL EXAMINER: First I suggest that the document! be shown to 
the witness, and then if a question is asked and an objection is propounded 
to the question, I will rule on the objection at that time. | 
However, at this point the General Counsel can show the document 


to the witness. | 

Q. (By Mr. Fitzgerald) Will you read this document, sir? ? Does 
that refresh your recollection on what your volume of business was dur- 
ing 1962? | 

MR. LEVY: Objection. This is a statement that the witness has no 
control over to begin with, except in by some party, persons not even a 


party to this action; purely hearsay. 
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TRIAL EXAMINER: Objection overruled. Do you understand the 
question? 

THE WITNESS: Yes, I understand it. 

Q. (By Mr. Fitzgerald) Will you answer it, sir? 

MR. LEVY: There's another objection, Your Honor. If I under- 
stand it, this only states what a particular bank deposit -- it has nothing 
to do with any gross volume of business. 

MR. FITZGERALD: I'm using it to try to refresh this witness’ 
recollection. 

MR. LEVY: But there's no connection between the two, Your Honor, 
between the bank deposit at any given time. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Will you answer the question, sir? A. I 
don't know, what kind of answer do you want? I don't know the figures. 

Q. Does this refresh your recollection? A. No, sir, it does not. 
I'd have to take it from the books. 

Q. The fact that it says 1/1/62 through 12/31/62, $947,359.12 as 
being your deposits in the Checking Account for Blue Cab Company, that 
does not refresh your recollection in any manner? 

MR. LEVY: Objection, Your Honor. This bank deposit could have 
built up over a period of years. He stated it doesn't refresh his recollec- 
tion. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Will you answer, sir? A. I don't know 
what the deposits were. It doesn't tell me what it is. I'd have to take it 
from the books. Not denying these figures, just don't know them. 

Q. You don't know if Mr. Logerin, when he sent this statement, was 


stating the correct amount? A. I have no way of controlling him. I'm 


not denying it, I don't know it. 
Q. Well, could we go off the record for just a moment, sir’ 
TRIAL EXAMINER: For what purpose? 
MR. FITZGERALD: I'd like to consult with Counsel for Respondent. 
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TRIAL EXAMINER: All right. | 
(Discussion off the record.) 

Q. (By Mr. Fitzgerald) Mr. Ugaste, were you present when your 
brother, John, gave a deposition in the law offices of Mr. Levinson here 
in town, pursuant to a case that is pending in the Federal District Court? 
A. I was there at one. | 

MR. LEVY: Objection. There's a protective Order issued by the 
Federal District Court, protecting that deposition solely for use in the 

34 Federal District Court suit in regard to the jurisdictional question 
there, and therefore it can't be used here. 

MR. FITZGERALD: If I might be heard, Mr. Examiner, we are 
specifically involved in this jurisdictional question at this time, and the 


exact similar issue is before us at this Hearing as is before the Federal 
District Court. | 
In other words, the facts of the Company's business, which will be 
used to determine whether or not there is jurisdiction. Now, I submit 
and I have cases, if you wish to hear them, that it is proper to introduce 
the transcript of other proceedings, both Federal and State Court pro- 
ceedings, as well as even a recent case where the Board has ruled it is 
proper to take the testimony induced at a Hearing before the Wisconsin -~- 
TRIAL EXAMINER: At this point the question pending is to whether 
this witness was present at the taking of the deposition. | 
MR. FITZGERALD: Yes. 
TRIAL EXAMINER: That question is proper. The witness may an- 
swer. Were you present? | 
THE WITNESS: I was there once, I don't know which! one he's refer- 
ring to. | 
MR. FITZGERALD: I'll give you the exact date, Mr. Ugaste. 
The exact date that your prother testified was May 3rd, 1963. 


MR. LEVY: Can you be more specific as to the place? 
MR. FITZGERALD: Yes; it was in the law office of Mr. Levinson, 
33 North LaSalle Street. Were you there? 
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THE WITNESS: I was there once; I don't know whether this is the 
date or not. I don't remember that date specifically. 
Q. [By Mr. Fitzgerald] Your brother John only did give one depo- 


sition? A. If he only did one, then I was there. 

Q. And you didn't, nor did your attorney enter any protest when 
John stated that he estimated that the gross volume of business of Blue 
Cab between $800,000 and $900,000? 

MR. LEVY: Objection, Your Honor. He's not responsible for what 
an attorney did or did not protest, or what somebody else said. 

MR. FITZGERALD: All right, I will rephrase the question. 

Mr. Ugaste, did you personally object when your brother, John, 
made that statement? 

MR. LEVY: Pardon me. I'm sorry. 

MR. FITZGERALD: That's my question. 

MR. LEVY: I object to that, whether or not he objected is imma- 
terial. That is not an admission if he didn't object at that time. 

TRIAL EXAMINER: Objection sustained. 

Q. (By Mr. Fitzgerald) Do you recall your brother saying that? 

MR. LEVY: Objection. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Did you answer, sir? A. I don't recall, 


MR. STACKLER: Mr. Fitzgerald, perhaps I can clarify something 
here. 

The times in these two depositions are 45 minutes apart. It's cer- 
tainly not clear from anything on the face of them that Mr. Charles Ugaste, 
whose deposition began at 2:45 p.m., was present when his brother, John, 
was deposed, at 2:00 o'clock p.m. 

MR. FITZGERALD: That's why I asked him if he was present, and 
he said he was. 

MR. STACKLER: On that day, never mentioned the time. 

MR. FITZGERALD: It's in the record. 
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Would you read this transcript of testimony of his brother, John 


Ugaste, on page 22, starting the 10th typewritten line? 
MR. LEVY: Objection. He's not responsible for what somebody 
else said, his brother, John Ugaste. 
MR. FITZGERALD: I'm just trying to refresh his recollection, 
Counsel. 
MR. LEVY: I object in any regard. It's not even clear’ whether 
he was present in the room when these statements were made. 
TRIAL EXAMINER: Objection overruled. 
Q. (By Mr. Fitzgerald) Would you read, sir, from the tenth line 


| 
down to -- well, let's say the 15th line? Page 22? 
Have you read that now, sir? A. Iam reading it. | 
Q. Allright. Would you just go right ahead and read those five 


| 
lines? | 


And does that refresh your recollection on what your brother, John, 

testified? 

MR. LEVY: Objection. There's nothing to show how accurate the 
information John Ugaste gave, how can that refresh his recollection? 

TRIAL EXAMINER: Objection overruled. | 

(By Mr. Fitzgerald) Would you answer, sir? A. I don't spe- 

cifically remember he said it. No doubt he did, it’s there. 

Q. You don't recall him saying it? A. No. | 


Q. Now, based on what you just read from your brother, John, 
| 


would this refresh your own recollection on what the gross volume of 
business of Blue Cab Company was? A. No, because you want specific 
numbers and it has to come from the books. I have no idea what it is. 
Q. You woulnd't know if it was between $800,000 or $900,000? 
A. No, sir. | 
Q. Well, sir, let me ask you this: Would you know was it more 
than $100,000? A. It was more than a hundred. | 
Q. Was it more than $500,000? A. That I wouldn't know. I'd have 
to check it. 
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Q. Would it be between a hundred thousand -- it would [be] over a 
hundred thousand? A. That's right. 

* * * * * 

Q. (By Mr. Fitzgerald) When is the last time you looked at the 
books that would indicate what your gross volume of business was? 
A. I don't know that I can recollect that. Done ina year or two. 

Q. You mean you didn't do it before you signed the income tax re- 


turn for Blue Cab? |A. Yes, but I don't remember the figures that was 


on there. 

Q. But it was sometime this year you looked at your books show- 
ing the gross volume of business for last year? A. I signed that this 
year, yes, sir. 

Q. Do you have an accounting firm, sir? A. Yes, sir. 

Q. And do you receive reports of your financial -- of the financial 
condition of Blue Cab Company from your accountant? A. Yes, sir. 

Q. When was the last time that you received the report as to the 
financial condition of Blue Cab Company? A. Well, it was some time 
this year. I don't remember what date. 

Q. You don't remember when? A. No, sir. 

* * * * * 

Q. (By Mr. Fitzgerald) Yes. During 1962, did Blue Cab Company 
purchase gas, oil and related products from Blue -- strike that, from 
Pure Oil Company? A. Yes, sir. 

Q. And during 1963 have you purchased similar items from Pure 
Oil Company? 

* * 

A. Yes, I purchased. 

Q. And Village Cab also made purchases from Pure Oil Company? 
A. Yes, sir. 

Q. Do you keep the records of your purchases for both Blue and 
Village Cab in the same books? A. Same books? No. 

Q. Now, when you receive these items from Pure Oil Company, do 
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you store them in the same storage facilities, say the same ‘i tank? 


A. Yes, sir. 

Q. And this would be the gas from Pure Oil that you would use from 
the operation of both Companies, then, is that correct, sir, both Blue and 
Village? <A. Yes, Sir. | 

Q. Now, do you have any recollection as to the amount of gas, oil 
and other products that you purchased from Pure Oil Company during 
1962? <A. No, Sir. 

Q. Who, actually, makes these purchases for Blue and|Village Cab 
Company? A. They call for gas whenever they need it, the foremen. 

Q. Who, specifically? A. Well, my brother would possibly. 

Q. Your brother would, and would you also have done this? 7 A. I 


never have, I suppose I would have if it was -- | 

Q. You could if you wanted? A. Yes, sir. | 

Q. But you have your brother, John, doing this? A. Yes, sir. 

Q. You say you have no recollection as to the amount of dollar -- 
dollar amount of products purchased from Pure Oil Company during 1962, 
is that right? A. That's right. 

Q. Now, I will show you what purports to be a letter under the letter - 
head of Pure Oil Company over the signature of Mr. John c| Snodgrass, 
and I will direct your attention to the first of two sheets, specifically where 
it lists the figures 1961, 1962, and 1963, through 6/30, and the various 
headings, gasoline, motor oil, and greases, and batteries, and ask you to 


read those dollar figures that appear. | 

MR. LEVY: Objection, Mr. Mullin. Again we have a statement here 
by some third person over which the witness has no control, I don't see 
how it can refresh his recollection at all. | 

TRIAL EXAMINER: Objection overruled. | 

. (By Mr. Fitzgerald) Have you read those figures, sir? A. I'm 

still an them, sir. Do you wish me to read these numbers ‘ ? 

Q. No, I asked you, sir, if that would refresh your recollection at 


all as to the amounts, approximate figures that you purchased from Pure 
| 
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Oil Company last year? A. No, that would not. I assume they are cor- 
rect, but I wouldn't know. 

Q. You assume, then, it is correct when it states here that in 1962 
you purchased gasoline in the amount of $43,543.447 You would assume 
that's correct, sir? 

MR. LEVY: Objection. How can he assume anything from a state- 
ment given by a person whom he has no control? 

TRIAL EXAMINER: Objection may be overruled. 

MR. CHARONE: There's a continuing series of obj ections by Coun- 
sel which, to me, indicate -- they've all been overruled, but whatever 
assumptions the witness makes, that's the witness to make. I don't know 
what purpose these objections are serving, but I think it might be sug- 
gested to Counsel that the witness draws the assumption that he draws 
and not the Counsel. 

MR. LEVY: Again, I'd like to point out that we have a document 
here which the witness has no control over. 

TRIAL EXAMINER: All right, gentlemen. I will ask this, or I will 
rule that with respect to objections, as to most objections, the Examiner 
has no difficulty arriving at a conclusion as to whether the objection is 
well founded or is not, and customarily I require that Counsel simply state 


objections. In the event I need enlightenment as to the grounds for the ob- 


jection, I will ask Counsel to offer an argument in support of the objection. 


Hence forward during the course of the Hearing, from all Counsel I 
wish to know that if you would want to voice an objection, simply state 
that you object. If I want the grounds and need clarification, I will ask for 
it. 

Do you understand, gentlemen? 

MR. LEVY: Yes, sir. 

MR. FITZGERALD: Yes, sir. 

All right. Mr. Ugaste, I don't know if the Reporter heard your last 
answer. I will ask the question again. 

Q. [By Mr. Fitzgerald] Do these dollar figures which you've just 
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read refresh your recollection that your Company, Blue Cab Company, 
purchased approximately this amount of gasoline from Pure Oil Company 
in 19627 A. I again say I do not deny them, but I don't know the num - 
bers. I don't know the figures. | 
Q. You would say that they are probably correct, but) you can't 
swear to the exact dollar amount? A. That's corrett. 
Q. And, similarly, in 1963 the figures $37,140.46 through 6/30, or 
June 30, those would probably be correct? 


MR. LEVY: Objection. 
TRIAL EXAMINER: Objection overruled. Do you understand the 


question? 
THE WITNESS: I do, sir. | 
(By Mr. Fitzgerald) Would you answer, sir? A| Same thing, I -- 


Q. You wouldn't say they are wrong, in other words? A. I don't 
know. | 
MR. LEVY: Objection. He's trying to put words in tis 
TRIAL EXAMINER: Objection sustained. 
Q. (By Mr. Fitzgerald) Now, you also, when I say '!you", I mean 
Blue Cab Company, also made purchases of various parts for your taxi 
cabs from the Factory Motor Parts Company, and also from the Westmont 
Automotive Company, isn't that correct, sir, during 1962, I mean? A. No, 
sir. No, sir. 
Q. Mr. Ugaste, I will show you what is the transcript of testimony 
of a Mr. Leonard De Michelle, that's D-e-M-i-c-h-e-l-l-e. 
Do you know Mr. De Michelle, by the way? A. De Michael. 
Q. De Michael. Do youknow him? A. Yes, sir. 
Q. You know he is President of both the Factory Parts and also the 
Westmont Company? A. You telling me or asking me? | 
Q. Do you know that, sir? A. No,I do not. 
Q. I will show you and ask you to read page 16 of Mr. De Michelle's 
deposition, Federal District Court. Would you start at the top of page 16 


and read the entire page? 
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MR. LEVY: Objection. Same grounds as the others. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Take the time and read the whole page. 

Have you read that, sir? A. Yes, sir. 

Q. Does that refresh your recollection in any way as to the amounts 
you purchased from these companies in 19627 A. No, that does not. 

Q. Will you tell us the figure that appears therein, $10,122.73, for 
the year 1962, is that approximately correct? A. I wouldn't know. 

MR. LEVY: Objection. 

THE WITNESS: I wouldn't know anyway. 

Q. (By Mr. Fitzgerald) So, then, sir you have no personal recollec- 
tion; it would be your books and records that would reflect all these fig- 
ures, such as gross volume of business and your purchases from other 

companies, that's the only place we could get this information, is 
that correct? A. I don't know if it’s the only place, but that would be the 
ones I would give you. 

Q. What would be some of the other places we could get this? 

A. You've got them there. If they are correct, I don't know. 

Q. Now, insofar as the sort that you could -- have control over, 
your company books and records would be where we could get the exact 
amounts, dollar amounts of these various items, is that correct? A. That 
would be correct. 

Q. And where are these books and records at this moment? A. 259 
South Boulevard, Oak Park. 

Q. And this is the address of both Blue Cab and Village Cab, is that 
correct, sir? A. Right. 

Q. In fact, both Blue Cab and Village Cab use a garage at this same 


address, isn't that correct, sir, for the storage of their cabs? A. Yes, 


sir. 

* * * * * 

Q. (By Mr. Fitzgerald) And this is where the gasoline and oil would 
be stored that you purchased from Blue -- excuse me, from Pure Oil Com- 


pany? A. Yes, sir. 


* * 
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Q. (By Mr. Fitzgerald) Yes. Now, when I asked you this question 
about the garage facilities and the storage of gasoline and oil, is that true 
for the present time? | 

* * * * | * 

Q. (By Mr. Fitzgerald) All right. Is it true that today ‘both Blue 
Cab and Village Cab Company use the garage facilities at 259 South Boule- 
vard, Oak Park, Illinois? A. Yes, sir. | 

Q. And this is also the same address where you keep the storage 
facilities for your gasoline that is used by both Blue and Village Cab Com- 
pany, is that correct, sir? A. No, sir. 

Q. It's not? Where do you keep that gas? A. Don't have any. 

Q. Don't have any at this moment? A. No, sir. | 

Q. How about during 1962% Did you have gasoline that you pur- 


chased during that year stored anywhere? A. Yes, sir. 
Q. Was this the address where you had this stored? re Yes, sir. 
Q. Is it also true that from January 1 through June 30 of 1963, you 
used these facilities to store gasoline? A. Yes, sir. 
TRIAL EXAMINER: For what? | 
Q. (By Mr. Fitzgerald) Yes, the gasoline that you purchased from 
Pure Oil Company, which you then used in Blue and Village!Cab Company 
garage -- A. Yes, sir. 
Q. -- cars. | 
From January 1st through June 30th, 1963, you also used the garage 
at 259 South Boulevard, Oak Park, as a storage space for the cabs of both 
| 


Blue and Village Cab Company, is that correct, sir? 
* * * * 


* 


THE WITNESS: Yes, sir. 

Q. (By Mr. Fitzgerald) Now, isn't it true that from January 1st, 
1963, through June 30, you used office facilities for both Blue and Village 
Cab Company at the same address, 259 South Boulevard, Oak Park, Illi- 
nois? A. Yes, Sir. 


* * * 
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Q. (By Mr. Fitzgerald) Is it correct, Mr. Ugaste, that you havea 
repair shop at 259 South Boulevard? By repair shop, I mean for cabs or 
carts? A. Yes, sir. 

Q. And you perform repair service on the automobiles from both 
Blue and Village Cab Company at this address, is that correct, sir? 

A. Yes, sir. 

* * * * * 

Q. Do you have a franchise -- when I say "you", I mean Blue and 
Village Cab Companies have a franchise from the Village of Oak Park to 
operate taxi cabs in that Village, is that correct, sir? 

* * * * 

THE WITNESS: Yes, sir. 

Q. (By Mr. Fitzgerald) You applied -- when I say "you", I mean 
both Blue and Village Cab Company applied for the licenses for the year 
1963, is that correct, sir? A. Yes, sir. 

Q. In other words, it runs from January Ist of 1963 through De- 
cember 31st, 19637 A. Yes, sir. 

Q. And, in fact, you have up to the present time operated taxi cabs 
under the two licenses for both Blue and Village Cab Companies, is that 
correct, sir? A. Yes, sir. 

Q. Now, you have in the course of operating these two cab compa- 
nies what is commonly called a dispatch service, isn't that correct, sir? 
A. Yes, sir. 

Q. And the way this operates, you receive telephone calls from vari- 
ous customers into your office and the call is then sent out over a radio 


wave to one of your cabs, is that correct, sir? A. Yes, sir. 


* * * * * 


Q. (By Mr. Fitzgerald) All right. Was this the method you used 
throughout the years 1962 and 1963% A. Yes, sir. 

Q. *x * x 

Isn't it a fact that the same people answer the telephone requests 
for both Blue Cab Company and Village Cab Company at the same office? 


A. Not the same people, the same office. 
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Q. Same office. You have telephones for both companies in the 
same office, is that correct, sir? A. Yes, sir. | 

Q. Now, are you saying that it never happened that someone who 
normally answers the ‘phone for Blue Cab Company would, jon occasion, 
answer the phone for Village Cab Company? A. I didn't say that, but 
that is true. 

Q. Itis true? A. Occasionally, sometimes it happens. 

Q. Occasionally? A. Yes. | 

* * * 

Q. * kK OK 

Isn't it a fact that at 259 South Boulevard in Oak Park, Illinois, 
you have the transmitters for the radio service which send out the mes- 
sages to the cabs from both Blue and Village Cab Company? A. Trans- 

H 


mitters, yes, sir. | 
Q. Yes. | 
And isn't it a fact that the men who serve as ~~ what is commonly 


called "dispatchers", in other words, phoning out or radioing out the mes- 
sages from the customers, operate both Blue and Village radio lengths, 
wave lengths? A. Not the same people all the time, no. 
Q. Is it your testimony that the men who normally operate the Blue 
Cab Company would never have operated it? A. I did not say that. 
Q. Occasionally? A. Occasionally. 
Q. Occasionally they would operate the other company's radio serv- 


ice? A. That has happened. 
* * * * 


* 
| 


Q. Is it a fact, sir, that some of your taxi cabs -- when I say "yours", 


| 
I mean Blue and Village cabs, take customers from Oak Park or surround- 
ing areas to the O'Hare International Airport? | 


* * * 


THE WITNESS: Yes, we do. 
Q. (By Mr. Fitzgerald) Is it also possible for the cabs of Blue and 


Village Cab Companies to make arrangements to pick up/a particular 
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person at O'Hare International Airport? A. If they call us, we will go 
pick them up, yes, sir. 
* * * * * 
Q. Now, we mentioned earlier, Mr. Ugaste, that you were engaged 
in the policy making of the Blue and Village Cab Companies. Now, 


I want to ask you, do you, ona day-to-day basis, engage in the manage- 


ment of these Companies? Do you understand? A. Yes, sir. 


Q. You do? The answer is "Yes"? A. Yes, sir. 

Q. Does your brother, John, also engage actively on a day-to-day 
basis in the management of these two Companies? A. Yes, sir. 

* * * * * 

Q. Now, Mr. Ugaste, isn't it a fact that you and your brother, John, 
would be the people in the management of both Blue and Village Cab Com- 
panies who determine what the labor relations policy for the Companies 
willbe? A. Yes, sir. 

Q. And this comes about as the result of both yours and your broth- 
er, John, consulting as to what the labor relations policy will be% A. Yes, 
sir. 

Q. And isn’t it a fact that you are the person in management who 
has in the past negotiated labor relations agreements or collective bar- 
gaining agreements with various Unions? A. Not various Unions, one 
Union. 

Q. One Union, and is that Union Local 782 of the Teamsters *% 

A. Yes, sir. 

Q. That is, the Charging Party in this case? A. Yes, sir. 

Q. Now, isn't it a fact that you have had a collective bargaining 
agreement for up until June 30 of 1963, at least for the past 11 years? 

* * * * * 

THE WITNESS: I don't know how many years it is, but -- 

Q. (By Mr. Fitzgerald) Number of years as asked yout A. Yes, 
sir. 

Q. And during the course of the time that you had these contracts, 
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you have entered into negotiations with the representatives o Local 782 
to determine the terms of the contract, is that correct, sir?) A. Yes, sir. 
* * * * | * 
TRIAL EXAMINER: Objection overruled. Do you pee what 
he's talking about? | 


THE WITNESS: No, sir, I do not. 
(By Mr. Fitzgerald) Do you understand what the term "Union 


Shop" means? A. Yes. We have a Union. | 

Q. And do you understand that it means that the employees of the 
Company -- well, strike that. 
Isn't it a fact, Mr. Ugaste, that after you finished negotiating with 


Local 782 you signed the contracts for both the Blue Cab Company and 


for the Village Cab Company? A. State that again. | 
(Last question read back. ) 
THE WITNESS: For when? 
. (By Mr. Fitzgerald) Say, the last contract? A. ‘Yes. 
x And, in fact, the contract even before the last one? 4 <A. Yes, 


Q. Both contracts for both Companies? A. Yes, sir. 


MR. FITZGERALD: Will you mark this General Counsel's Exhibit 
2-A, B, C and D? 


(The documents above referred to were 
marked General Counsel's Exhibits 2A, 
2B, 2C and 2D, for identification. ) 


Q. (By Mr. Fitzgerald) Mr. Ugaste, handing you what's marked 
General Counsel's Exhibit 2-A through 2-D, would you look at each one 
of these and, particularly, the last page where the signatures appear on 
each one of the documents? A. Yes,I signed this one. | 

Q. That would be -- A. I don't know about the pages in between, 
assume they are correct. | 
Q. Yes. Exhibit 2-B, and you also signed 2-A, is that correct, sir? 


A. Yes, sir. 
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Q. Would you look at 2-C and D, also on the last page, and see if 
you signed it? A. Yes, sir. 

* * * * * 

Q. Now, those, in fact, to your knowledge, are the four agreements, 
if I might specifically identify them, 2-A is the agreement between Blue 
Cab Company and Local 782, running from March 16, 1961, through -- 
excuse me, the effective date is January 1, 1961, until -- A. Through 
December Ist. 

Q. Through December 1, 19617 

TRIAL EXAMINER: December 1, what? 

MR. FITZGERALD: Of 1961. 

TRIAL EXAMINER: Is that correct? 

Q. (By Mr. Fitzgerald) Looking at the last page, where it says, 
"Article 21" -- I'm sorry -- yes, "Roman 21, Section 1", and that says 
what, "effective January 1, 1961, through December 31, 1961," is that 
correct, sir? A. Yes, sir, have to give 60 days notice to terminate. 

Q. Right, and then looking at 2-B, that would run -- having been 
executed -- again, Article 21, Section 1, being effective from March 9, 

1962, through June 30, 1963, is that correct, sir? A. Yes, sir 

Q. Allright. 2-C is now -- incidentally, 2-B would be also the 
Blue Cab Company agreement, is that right, sir? A. Blue Cab, yes. 

Q. Now, looking at 2-C, this would be a contract which appears to 
pe identical with 2-A, except that it's for Village Cab Company, running 
the same time, January 1, 1961, through December 31, 1961, is that cor- 
rect, sir? <A. Yes, sir. 

Q. 2-D then is identical with 2-B, except that it applies to the Vil- 


lage Cab Company, and runs the same time, from March 9, 1962, through 


June 30, 19637 A. Yes, Sir. 

Q. That correct, sir? 

Now, is it your recollection that Exhibit 2-A and 2-C, in other 
words, contracts for the year 1961, from Blue and Village, were execut- 


edat the same time? A. Yes, sir. 
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Q. And they are, to your recollection and knowledge, identical in 
their terms or provisions, is that correct? A. Yes, sir. 

Q. And is it also true that 2-B and 2-D, again applying to Blue and 
Village, would be executed at the same time and have identical provisions 7 
A. Yes, sir. 

Q. In fact, you negotiated for both Companies simultaneously, isn't 
that correct, sir? A. Yes, Sir. | 

Q. Now, I will refer back to the question I asked you about Union 
Shop and ask you to look on the Exhibit 2-A, Article 2, Section 2. 

* * * * | * 

Q. Bo you understand that that is what, when you previously testi- 
fied to, meaning the Union, that was the Article in the agreement that re- 
ferred to the fact that the Union was representing your employees % 

A. Yes, sir. 

Q. And to your knowledge, this meant that all the employees of 
your Company would have to be a member of the Union after a 30-day 

employment period expired, is that right, sir? A. Yes, sir. 

Q. And isn't it a fact that under the tégms of the contract, once 
you received a written authorization from an employee to deduct the dues 
from their pay checks, you would then automatically deduct those dues 
from the pay check? A. Yes, sir. 

Q. And, then, once you deducted the dues from the pay check of 
the employee, you would forward this money to the Union, las provided in 


the contract? A. Yes, sir. 


Q. And you, in fact -- when I say "you", again I'm referring to the 


Blue and Village Cab Companies, this was done that the dues were deduct- 
ed from the pay of the employees who signed the written authorizations? 
A. Yes, sir. 
Q. And both Companies then forwarded the dues money to the Un- 
ion, is that correct, sir? A. Yes, sir. | 
Q. This occurred through both -- the terms of both contracts, in 


other words, until June 30, 1963, is that correct, sir? <A. Yes, sir. 
| 

| 

| 
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Q. Now, you've had no doubt in your own mind that a majority of 
your drivers had signed these dues authorization cards, didn't you, sir? 

* * * * * 

A. What do you mean, I had no doubt? 

Q. Well, to your knowledge, a majority of the employees who were 
working as cab drivers -- A. I suppose they signed them. 

Q. -- hadsigned these? A. Yes. 

Q. In fact, you had sent the dues for more than a majority, isn't 
that correct, sir? A. They would come in every Friday morning and 
sit down in the office and go through these and see how long these men 
would work. Pat Landis would do that. 

TRIAL EXAMINER: Who is he? 

THE WITNESS: He works for the Union. 

MR. FITZGERALD: Representative? 

TRIAL EXAMINER: Local 782% 

THE WITNESS: Yes, sir. He'd come in every Friday morning, sit 
down in one of my offices and go through all of the men that worked there, 
and he would tell us then who had been there that long, and then we would 
check -- tell us who to check off. 

Q. (By Mr. Fitzgerald) And when you'd get the written authoriza- 
tion, you'd take it off of their pay check and forward the money? A. That's 
right. 

Q. So, then, to your knowledge, all the employees for your Company, 
either Blue or Village, over 30 days, had signed one of these written dues 
check-off? A. Not to my knowledge. I suppose they did. 


* * * * * 


Q. So, then, you had no doubt that a majority of the cab drivers were 
members of Local 7827 A. That's right. 
Q. You had no doubt, is that correct, sir? A. No. 


* * * * * 


TRIAL EXAMINER: General Counsel's Exhibits 2-A through 2-D 


will be received. 


* 
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TRIAL EXAMINER: General Counsel's Exhibits 3-A and B will be 
received, there being no objection. 


(The documents above referred to, pre- 
viously marked as General Counsel's 
Exhibits 3-A and 3-B, were received 
in evidence.) 


Q. (By Mr. Fitzgerald) Now, these letters, Mr. Ugaste, General 
Counsel's Exhibits 3-A and B, were sent by your attorney, Mr. Edward 
Stackler, is that correct, sir? A. Yes, Sir. 

Q. And they were sent with your knowledge and consent, is that 
right, sir? A. Yes, sir. | 

Q. In fact, they came as a result of your telling Mr. Stackler that 
you wished to terminate the contract, is that right, sir? A.) Yes, sir. 

Q. And you decided sometime prior to January 21, 1963, when these 
letters were made, that you didn't want the Union to represent your em- 
ployees any more? 

MR. LEVY: Objection. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Will you answer, sir? A. No, that would 
not be true. We could not -- the Union would not -- 


| 
Q. Your answer is "No", sir, is that right? A. I'm answering 


"No", sir. 
Q. So, when Mr. Stackler sent these two letters, General Counsel's 
A and B, with your knowledge and consent, where he says that he's inform - 
ing the Union he is terminating the agreements with the two companies, 
this was not as a result of any conversation that you had with Mr. Stackler? 
MR. STACKLER: Objection to this. | 
TRIAL EXAMINER: Objection overruled. 
THE WITNESS: That is what I said, "No" to, sir. 
Q. (By Mr. Fitzgerald) Well, then, it was asa result) of a conver- 
sation with Mr. Edward Stackler that you sent -- excuse me, that he sent 
these two letters? 
MR. STACKLER: Mr. Mullin, I know you don't want two people to 
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get into this, but can we state a ground for this particular line of ques- 
tioning? We have no objections to questions as to whether this was Mr. 
Ugaste’s consent or not. However, any questions as to conversations be- 
tween Mr. Edward Stackler and Mr. Ugaste would, of course, be privileged 
and I don't think he should go into any conversations Mr. Ugaste had with 
Mr. Edward Stackler. 

TRIAL EXAMINER: Well, I understand the question is asking for a 
discussion with Counsel. The basis for the decision which the witness 
made may be inquired about. I did not understand the question as stated 
requests the witness to discuss any or disclose any -- 

MR. STACKLER: I believe that the transcript will show he asked 
about a conversation. 

MR. FITZGERALD: I don't recall it as appearing that way, but I 
withdraw any question that might go into privileged communication and 
ask Mr. Ugaste this question: It was your decision, Mr. Ugaste, prior 
to January 1, 1963, that you didn't want to have any relations with the Un- 
ion following June 30, 1963, is that right? 

MR. LEVY: Objection. 

TRIAL EXAMINER: Objection overruled. 

MR. LEVY: The way it's stated, it sounds like it's an Unfair Labor 
Practice. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) Will you answer? A. I will not say that 
it was not my desire to do anything with the Union because I have nothing 


against Unions, just that we could not get together so that I could live with 
it. 


Q. But my point is that prior to this letter of January 21, you had 
decided that after June 30, 1963, you wouldn't have any contract with the 
Union, any dealings with the Union with a contract? 

MR. LEVY: Objection. 

TRIAL EXAMINER: Objection sustained as to that particular ques- 


tion. 
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Q. (By Mr. Fitzgerald) All right, well now, Mr. Ugaste, you weren't 


engaged in any negotiations with the Union in January of 1962, were you? 
A. I've been engaged in the negotiations with them for | years, yes, 
sir. Constantly, day after day with Mr. Baggot and his people, that I 
could not live with the contract, and each time stated that something would 
have to be done. I would have to get relief. ButI will not go and let you 
put me on record that I have anything against Unions becausé I helped or- 
ganize these Unions many years before you were born. 
Q. Well, let us, if we can, keep away from other issues, just the 
one we are trying to litigate here, which is the fact of the contract of June 
30, and whether or not it was terminated. | 
Now, Mr. Stackler, when he sent the letters, which are General 
Counsel's Exhibits 3-A and B, he did this with your knowledge and con- 
sent, right, sir? A. Yes, sir. | 
Q. And these letters, as they state in the body, say we are termi- 
nating the agreement effective June 30, 19637 A. Yes, sir| 
Q. And this was with your knowledge and consent, this fact that 
you wished to terminate? A. Yes, sir. 
Q. And now you say that the reason is that you just decided that 
you couldn't live with the Union any more? A. The companies couldn't 
live with it. | 


* * * * | * 
| 


Q. Now, you decided that the Companies could not enter into -- 
A. They could not survive with the contract. | 

Q. Could not enter into another contract? A. I did not say that. 
Could not live with that present contract, and they tell me that that would 
be it or else. | 

Q. Let me just ask you this, sir: You were not actively engaged in 
negotiating a new contract in January of 1963, were you, sir? A. Yes, 
sir. We constantly talked about it, every Friday I talked with Mr. Pat 
Landis about it, and whenever I saw Baggot, I talked about it. 


* * * 
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Q. (By Mr. Fitzgerald) Mr. Ugaste, following the sending of these 
letters on January 21, 1963, by Mr. Stackler, you personally did not send 
any written form to the Federal Mediation and Conciliation Service, did 
you, sir? A. No, sir. 

Q. Do you have any knowledge of any of your attorneys sending any 
written forms, such as Federal Mediation and Conciliation Form F-7% 

I will show you a copy of that. A. I didn’t send anything. I forwarded 
everything to my attorney. 

Q. Do you have any knowledge of whether or not they forwarded 
any written form to Federal Mediation and Reconciliation? A. I couldn't 
answer that, sir. 

Q. You don't know. 

Did you give them any instructions to do this, to notify Federal 
Mediation and Conciliation Service? 

* * * * * 

THE WITNESS: I don't know that I did or didn't. I don't know. 

Q. (By Mr. Fitzgerald) And is the same thing true, that you per- 
sonally did not notify the State of Illinois, Department of Labor, as to the 
fact that you were attempting to terminate the contracts on June 30? 

A. I personally did not, no, sir. . 

Q. And you didn’t notify or tell your attorneys to do this either, 
did you, sir, insofar as the State of Illinois is concerned? A. Iassume 
they know their business, I don't know. That's why I hired them. 

* * * * * 

[Q.] Now, Mr. Ugaste, showing you what has been marked General 
Counsel's Exhibit 4-A and B, would you read both of these letters and 

look at the red return receipt that’s attached thereto, as well as 
the white receipts attached thereto. 

* * * * * 

Q. Well, did you, about this time, April 23rd, 1963, receive some 
original notification from the Union, Local 782, that they were request- 


ing negotiations for the contract which expired June 30, 19637 A. Well, 
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may I answer it this way. The ones that I did receive I instructed my at- 


torney, and we discussed it, rather, that we would meet with them any 
time they wished to meet. 

Q. So you did receive some letters about this time? a. That's 
right. | 

Q. And your testimony is that you're just not sure from your recol- 
lection if this is the exact carbon copy or not? A. That's right. 

Q. Well, let me ask you this, Mr. Ugaste: Do you recognize the 
name that appears -- signature that appears on this? A. Yes, sir. 

Q. And he would be a representative of your Company, is that right, 
sir? A. He works in the office. | 

Q. So he would normally sign receipts for letters, your Companies 
would receive? A. Not normally, but apparently he did on those. 


Q. Do you recognize the signature on both these documents ¢ 
A. Yes, sir. | 

MR. FITZGERALD: Then I'll offer these as General Counsel's Ex- 
hibits 4-A and B. 

MR. LEVY: No objection. | 

TRIAL EXAMINER: General Counsel's Exhibits 4-A and B will be 
received. | 


(The documents above referred to, here- 
tofore marked General Counsel's’ Ex- 
hibits 4-A and 4-B, were received in 
evidence.) | 


Q. (By Mr. Fitzgerald) Now, do you know whether your attorneys 


contacted Local 782, following the receipt of these letters of April 23rd, 
and told them, well, we want to sit down and negotiate a new contract with 
you. Do you have any knowledge of that? A. I don't know about these, 
but, yes, from each time that I have knowledge we received them, we did, 
yes, sir. 
Q. Now, do you recall specifically, let me see if I can refresh your 
recollection. Did you receive a telephone call from Mr. Bdgeot, the Secre- 
tary-Treasurer of Local 782, sometime in May of 19637 A. I received 


‘phone calls from him, yes. I don't remember which date. | 
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Q. Let me be more specific, then. Do you recall in May when Mr. 
Baggot called up your office and talked to you on the telephone and said, 
"I'd like to get together and set up some type of a negotiating session with 
you for both Blue and Village Cab Companies.” A. We have discussed 
that many, many times, other years, too, but I don't remember specifically 
what day that you have in mind, no, sir. 

Q. I'm just saying during the month of May, this would be within, 


say, two or three weeks after the Company received these letters of April? 


A. I talked to Mr. Baggot, but I can't tell you the exact date. 

Q. But it is your recollection that this did occur? A. Yes. 

Q. Isn't it a fact that you recall that Mr. Baggot came over to your 
office and talked with you? A. Yes, sir. 

Q. And Mr. Baggot said to you that, well, we'd like to sit down and 
have a negotiating session about a new contract? 

* * * * 

Q. Couldn't you answer yes" or "No" on that one, sir? 

Came over to your office? A. Yes. 

Q. And isn't it a fact that you told Mr. Baggot that you didn't care 
to negotiate a new contract with him? A. No, sir. 

MR. FITZGERALD: Now, would you mark this General Counsel's 
Exhibit 57 

(The document above referred to was 


marked as General Counsel's Exhibit 
No. 5, for identification.) 


Q. (By Mr. Fitzgerald) Mr. Ugaste, I will show you what's marked 
General Counsel's Exhibit 5, which are two pieces of paper, and ask you 
to read over or look over both of those sheets. 

Mr. Reporter, would you mark this -- would you mark this as 5-A 
and this is 5-B, please. 


(Whereupon, the documents above re- 
ferred to were marked General Coun- 
sel's Exhibits 5-A and 5-B, for identi- 
fication). 
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Q. (By Mr. Fitzgerald) Have you hada chance to look that over? 
A. I've gone over it. 
Q. And would you look at 5-B, also, pieces of paper? A, Are they 
the same? | 
Q. When you say "they are the same", sir, do you mean they are 
stenciled or printed materials the same, which is 5-A, as the blue ink 
stamp of Village of Oak Park, and then Blue Cab Company, where on 5-B 
it appears in ink stamped "Village of Oak Park and Village Cab Company"? 
Is that correct, sir? A. Yes, sir. 
Q. So, in effect, these 5-A and 5-B are identical instruments, ex- 
cept for the fact that on 5-A the words "Blue Cab Company" appears, and 
5-B the words "Village Cab Company" appears. A. Yes, sir. 
Q. Now, these are titled -- well, do you have any obj ection‘ 
MR. LEVY: No. 
MR. FITZGERALD: I'll offer these as General Counsel's Exhibits 
5-A and 5-B. | 
TRIAL EXAMINER: No objection? 
MR. STACKLER: Is there any relevancy shown? 
MR. LEVY: We object. 
MR. FITZGERALD: If you object, all right. 


Mr. Ugaste, do you recognize these documents marked as 5-A and 


5-B? 
THE WITNESS: Yes, sir. 
Q. [By Mr. Fitzgerald] Now, were these documents prepared at your 
direction or your request? 
MR. LEVY: Objection, Your Honor. 
TRIAL EXAMINER: Objection overruled. 
THE WITNESS: Prepared at my direction? 
Q. (By Mr. Fitzgerald) Yes. In other words, did you téll somebody 
that they should prepare these? A. Yes, sir. | 
Q. That would be the basic agreement which is both 5-A and B and 
then you would direct somebody to stamp in either the words "Blue Cab 
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Company”, as it appears on A, or "Village Cab Company", as it appears 
on B? A. Yes, sir. 

Q. So, then, these were both run off with a stencil and the repro- 
duction machinery, as well as the stamped marks appearing thereon, at 
your -- not only your knowledge, but at your direction and request? 

A. These are agreements that are being used throughout the UnitedStates 
at various places. 

Q. Could you just answer whether or not these two documents and 
one similar were prepared on your orders or at your request? A. I 
don't know whether they were prepared on my order or whether we re- 
ceived them somewhere, picked them up somewhere. 

Q. You are not sure personally whether it was run off in your Com- 
pany or by some other Company because of -- A. Not those particular 
ones there, no, sir. 

Q. Well, let me ask you this: This General -- when I say "in gen- 
eral", I mean have you ever prepared any documents such as A and B, 5-A 

and B, which were done either in your office or at your request by 
some other Company? A. I have printed a lot of material, but I don't 
know whether I printed these particular ones. I had picked some of these 
up and I have -- 

Q. Where did you pick them up? A. Well, there's many that's be- 


ing used in Evanston, been used in Elmwood Park, been used in Oklahoma 
City. 
Q. You are talking about similar types of agreements. I'm bringing 


your attention to the form of agreements. A. Those were stamped at my 
place, yes, sir. 

Q. So, in other words, they were done with your knowledge and at 
your request? A. I don't know who stamped them in there, but we have 
stamps like that. 

Q. Well, I will again offer General Counsel's Exhibit 5-A and B. 

MR. LEVY: Again I object. 

TRIAL EXAMINER: May I see those? 
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When did he start using these, if he did? 


MR. FITZGERALD: That's what I'm just going into, sir. 


TRIAL EXAMINER: Inquire from him as to that. 


Q. (By Mr. Fitzgerald) Mr. Ugaste, these agreements, 
called, independent contract or Respondent rental agreements, as they are 


titled, are currently being used by both Blue and Village Cab 
are they not, sir? A. That's right. 


Q. And when did you first start to use it? Was it July 


1st. 


* * 


as they are 
‘Companies, 


list? A. July 


| * 


(The documents above referred to, here- 
tofore marked General Counsel's Ex- 


hibits 5-A and 5-B, were 


evidence.) 


* * 


Q. * OK 


received in 


Now, I will ask you this: Were any documents which are entitled 


"Independent Contract or Lease Rental Agreement" and stamped either 
Blue or Village Cab Company, prepared before July 1st, 19637 A. I pre- 


pared some myself before then, yes, sir. 


Q. When did you first prepare that? A. Just a few days before. 
Q. Just a few days before? Can you identify it any better? A. No, 


sir, I can not. 


Q. It was some time in June, was it not? A. Yes, it! 


be in June, latter part in June. 
Q. It wasn't before June? It wasn't May of 19637 A 


down like that because I don't recall. 
* * * * 


was. It would 


| Can't pin me 


* 


Q. Now, is it true that in March of 1963, you approached drivers and 


said, "How about entering into a -- A. No, sir, I did not. 


Q. When did this start? April? A. July. 
Q. Started July Ist? A. That's right. 


Q. And you never talked to any driver, even though this was in your 
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mind for years, you never talked to any of your drivers -- I mean the 
people that worked for you up until June 30, 1963. You never talked to 
any of them about signing an agreement? A. I even talked to Jack Bag- 
got about them, trying to figure a solution out, but I don't remember no 
specific driver that I talked to, no, sir. 

Q. But you could have talked to some of the drivers? A. I doubt 
it. I don't think so. 

Q. Your present recollection is that you did not? A. I talked to 
Baggot, right there. 

Q. When did you talk to Mr. Baggot? Was it May of 19637 A. I 
haven't talked to Mr. Baggot for the last 2 or 3 years. 

Q. Isn't it a fact that in May of 1963, Mr. Baggot said, "If you want 
a lease agreement, we will be happy to work that out in a new contract"? 
Isn't that right? A. I think he did say something, yes, sir. , 

Q. And you said, "Well, there's no sense in doing that; we're just 
not going to have any employees after July 1st, 1963"? 

MR. LEVY: Objection. 

THE WITNESS: I didn’t say that exactly. 

Q. (By Mr. Fitzgerald) Not exactly, but words to that effect? 

A. No, sir. 

Q. In other words, what's the sense of trying to negotiate because 
we won't have any employees to negotiate for, isn't that right? 

MR. LEVY: Objection. 

THE WITNESS: No, that is not right. 

TRIAL EXAMINER: Objection overruled. 

Q. (By Mr. Fitzgerald) It's not correct? A. No, sir. 

Q. So you sent the letter, or rather, I'm sorry, you had your attor- 
neys send the letter in January 21, 1963, saying you were terminating the 
contract as of June 30 -- A. Specifically says in the contract that you 
must notify them in advance. That's what I did. 

Q. So you terminated the contract, or had your attorney terminate 
the contract to the best -- you thought you had to do it, in January of 1963, 
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then you prepared these lease agreements sometime in J une, 19637 

MR. LEVY: Objection. 

TRIAL EXAMINER: Objectidni to that last question is sustained. 

MR. FITZGERALD: All right, I'm sorry. 

Q. [By Mr. Fitzgerald] Is it your testimony that you s thought 
of these lease agreements over the terms of a number of years, you want- 
ed to get on a lease agreement? A. I did not think of these, I thought of 
a way of staying in business and letting people make a living, that I could 
no longer stay in business because I had lost so much money. But not of 
this specific agreement. | 

Q. But you thought of lease agreements in general? A. Not neces- 
sarily. Anyway, I even asked the Union to help me in many, many ways, 


to see if there was Some way that we could get along. | 


Q. You will have time to explain, Iam sure. | 
Just answer these questions as shortly and specifically as you can. 
Did you have in mind to work up a lease agreement prior to January 
21, 19637 A. [had in mind -- no, necessarily. I had in mind of figuring 
out ways of staying in business. That's what I had in mind| 
Q. Was one of these ways a lease agreement? A. And it still goes 
today, my friend. 
Q. Can you answer my question now, sir? Was one of the ways you 
had in mind a lease agreement? WhenIsay -- A. I don't know what 
went through my mind. Many things went through my mind. Many things. 
Q. Many things? A. Many things. | 
_ Q. Now, if Ican ask you this question, try to concentrate on the 
euestioit: Is it a fact that you told Mr. Baggot in this Serapral conversa- 
tion that you had with him that there would be no employees after June 30th, 


1963? A. No, I did not tell him that. I had many sanpiosees working for 


me. 


Q. Now, try to concentrate. A. I did not tell him that. 
Q. You did not tell him that? You understand the question? A. That's 


right. 
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Q. You said to him then, "We will have employees after June 30, 
1963"? A. I did not tell him that either. 

Q. Is it possible to have some other way of stating either you are 
or you are not going to have employees? What's the alternative? A. What 
I told Mr. Baggot is that I could not live with the contract that we had. 

Q. Now, let's see just -- if you will try to concentrate on the ques- 
tion. 

Is it your testimony that you did tell Mr. Baggot we will have no em- 
ployees after June 30, 1963? A. No, sir, I did not. 

Q. Is it your testimony that you did not tell Mr. Baggot we will not 
have any employees after June 30, 19637 A. I did not tell Mr. Baggot we 
will not have no employees. 

Q. Was there any mention of the fact that employees were continu- 
ing after June 30th? A. I had many discussions with Mr. Baggot, trying 
to stay in business. That I did. 

Q. Talking about employees, sir. A. Must have employees to stay 
in business of some kind. 

Q. And do you currently have employees to operate your cabs? 

A. No. , 

MR. LEVY: Objection. 

THE WITNESS: Yes, I have some employees, but not to drive them. 

Q. (By Mr. Fitzgerald) Now, that's what I'm trying to get. This 
agreement concerns the people who will operate -- when I say "this agree- 
ment", I mean 5-A and B concern people who will operate your cabs, is 
that right, sir? A. I lease them. 

Q. Your answer is "Yes" that this agreement does cover people who 
will drive your cabs? 

MR. STACKLER: What agreement is this 7 

MR. FITZGERALD: 5-A and B. 

THE WITNESS: Yes, I lease the cabs. 

Q. [By Mr. Fitzgerald] Now, is there any reference to this at all 


made in your conversation with Mr. Baggot when he came to negotiate? 


A. We discussed it several times, yes. 
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Q. And did you say, well, I'm going to have a lease agreement, I'm 
not going to have any driver, any employee drivers after June 30? <A. No, 
I didn't say that because I didn't know what the outcome was going to be. 

Q. So you didn't -- you don't have any recollection of him saying to 
Mr. Baggot that there's no sense in setting up a negotiating meeting be- 
cause we are not going to have any employees? A. I did not say that, ever, 
no, sir. | 

Q. Okay. | 

Now, is it a fact, Mr. Ugaste, you were present on June 24, 1963, 
when a meeting was held at Federal Mediation and Conciliation Service 
between yourself and representatives of the Union, as well as attorneys 

for both Parties? A. I was at one meeting, yes, sir. | 

Q. But June 24th would be about the time? A. About 'the time. I 
don't remember the specific date. | 

Q. And were you also present on that same day that the meeting at 
Federal Mediation and Conciliation Service was held at another meeting 


later that same day? A. Yes, sir. | 
Q. Now, isn't it a fact, Mr. Ugaste, that in June of 1963, the Village 
and Blue Cab Companies cancelled their group coverage under the Blue 
Cross Hospitalization Plan? A. Is ita fact, what’ | 
Q. Would you read it back? | 
(Last question read.) 


THE WITNESS: I believe we did. 

Q. And do you recall exactly, was it early June, do you recall? 
A. Not in June, it was in July. | 

Q. It was in July? That's your best recollection, it was July? 


A. Yes, sir. 


| 
* * * * | * 
1 


Q. It wasn't before the June 30 date? A. No, sir. | 
Q. It wasn't -- all right. A. Not by my authority. | 
@. Well, who would handle that? A. Well, me. 
Q. You would be the only one who would have a right to do it? 


A. That's right. 
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Q. Do you recall a notice of hearing on the bulletin board, inform - 
ing employees that their coverage would be terminated as of June 30, 
19637 <A. No, sir. 

Q. You do not recall that? A. No, sir. 

Q. Do you recall talking to employees of the Company, and saying 
that the Union will be about after June 30, 19637 A. Not specifically, no. 

Q. It may have happened? You just don't recall? A. I didn't think 
it happened. 

Q. Your present recollection is it never happened? A. That's 
right. 

Q. When I refer to talking to employees, I mean in June of 1963 or 
July -- excuse me, June or May or April or March, at any of these times 
do you recall your saying to any employee, "The Union will be out after 
June 30"? A. No, sir, because I don't run Unions. I don't know -- 

* * * * * 

Q. * * 

Now, Mr. Ugaste, if I might ask you just one other area in the man- 


agement of Blue Cab Company you hold the position of Secretary-Treasurer, 
is that right? A. Yes, Sir. 
Q. And your brother, John, is the President of the Company, Blue 


Cab Company? A. Yes, Sir. 

Q. Now, who else would be in the management of Blue Cab? Just 
would you tell us their name and their position? A. Well, we do the man- 
aging. 

Q. Is there no one else that makes any -- gives any orders to any 
employees? A. Well, sure, we have shop foremen, we have dispatchers, 
and so on. 

Q. Tell us who they are. A. Spoonhose is the charge of the shop. 

* * * * * 

Q. How about -- now, his job is what? A. Repairs cars. 

Q. Pardon? A. In charge of repairing the cars. 

Q. In charge of the mechanical department that repairs your cars?% 


A. Yes, sir. 
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Q. Well, who else would you have in position of giving orders or 
passing on orders to men? Do you have any others? A. well, I sup- 
pose there are more. I don't know what specifically you mean, My 
prother and I, we issue the orders. | 
Q. You give orders to the men personally and talk to them person- 


ally, is that correct? A. Sure. 


Q. And your brother, John, does? A. Sure. 
Q. Mr. Spoonhose talk to the mechanics and gives them orders? 


A. He's head mechanic, yes, sir. 
Q. Now, how about, say, the dispatchers? Who gives the orders 
to the dispatchers? A. Well, there's Bob Smith, a fella by the name of 
Kirk. 
Q. What are their jobs? A. Hankins. | 
Q. Pardon? A. Fella by the name of Hankins. | 
Q. What is the job that Mr. Smith holds? A. Dispatcher. 
Q. He's a dispatcher? How about Mr. Kirk? A. And in charge 
of the place in general when he's on the board. Kirk the same way. 
TRIAL EXAMINER: What's Kirk's full name? 
THE WITNESS: I don't know, sir. 
TRIAL EXAMINER: What's his first name? 
THE WITNESS: Kirk is all I know. 

. (By Mr. Fitzgerald) Now, you say Mr. Smith is in charge of 
the Ee operation when he's on the board? By that you mean when he 
is dispatcher at night he is in charge of telling the cabs where to go and 
what to do, is that right? A. No one tells them where to go. We give 
these orders and if they wish to take them, they take them. it they don't, 


they just decline them. 

Q. I'm talking about now before June 30, 19637 A. Yes. 

Q. Smith would be -- when he would be working as a dispatcher at 
night, he would give orders to drivers as to where .to go and/where to pick 
up customers, is that right? A. Yes. | 

Q. And the employee would do it, he'd go and follow thls order, 
right? A. I suppose so. 
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Q. Now, was Mr. Smith, then, the night manager of dispatchers or 
what? What was his job? A. He works nights, yes. 
. What was his job? A. I told you. 
. What? A. Dispatcher. 
. He was just called the dispatcher? A. Dispatcher, night man- 


. Dispatch and night manager? A. Yes, sir. 
. And at night he would manage all of the Companies, is that right, 
all the operations going on? A. Yes, sir, sure. He's in charge. 

Q. Now, how about Mr. Kirk? What was his job title and -- 

A. Same. It would be the same. 

Q. He was a night manager and dispatcher” A. He's a night man- 
ager when he's working. He doesn't work too steady. 

Q. But the person who is the dispatcher is also the manager at 
nighttime, is that right? A. Yes, sir. 

Q. So, then, a dispatcher is actually -- A. To some degree. I 
still tell you that I'm the manager and so is John. 

Q. When you are present, you are the boss? A. That's right. 

Q. But when the dispatcher is working at the switchboard -- excuse 
me, the radio, he’s in charge of the drivers he's discharging, is that right? 
A. To some degree. 

Q. They follow his orders? A. Yes. 

Q. In fact, after June 30, 1963, your dispatchers had the title of 
manager put on their job, isn’t that right? A. Even before that. 

* * * * * 

MR. FITZGERALD: * * * 

You understand now, Mr. Ugaste, what the questions are? We are 
trying to understand, under both yourself and John for Blue Cab Company, 
who then, other than yourselves, can give orders, do you understand? 

THE WITNESS: Yes. The dispatcher is the man that gives the or- 


ders. 


Q. He gives the orders? 
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MR. LEVY: This before June, 19 -- | 

MR. FITZGERALD: That's right. What I'm going into now. This 
was the Company structure before June 30, 1963, is that right, sir? 

THE WITNESS: Yes, sir. | 

Q. [By Mr. Fitzgerald] And it's now still the Company structure 
after June 30 to date, is that right? A. Up toas much leeway as he has. 
There's a difference in management today. | 

Q. All right. Now, what specifically in Blue Cab Comneny author - 
ity does say Mr. Smith have when he's working dispatcher ? What's his 


authority? He gives orders to drivers? | 
TRIAL EXAMINER: This is at the present time? ! 
Q. (By Mr. Fitzgerald) Let's say at the present time. 


A. He 


does not give orders to drivers. They lease a car. 

Q. Okay. Now, then let's say from July 1st to the present date he 
can't give any orders, is that your statement? A. No, sir. 

Q. Before June 30, 1963, he gave orders to the employees, who 
then followed out his orders? A. Yes, sir. | 

Q. Now, the same would apply to Mr. Kirk and all the other people 
who worked as dispatchers when they were dispatching? A. That's right. 

Q. So they had authority to give orders to the employees and the 
employees were required to follow their orders, is that right? A. Be- 
fore, yes. | 

Q. Before June 30, right. A. Yes, sir. | 

Q. Who else, pesides you and John and the dispatchers, gave orders 
to the employees prior to June 30, 19637 A. Well, at various times we've 
had different managers which we don't have now. | 

Q. All right. Who did you have, let's say, immediately prior to 
june 30, 19687 Who was your manager? A. Just told you, just talked 
about them. | 

Q. Who? A. Kirk and Smith. 

Q. All right. Now, is Mr. Kirk your day manager? | A. Well, there's 


| 
two night managers, one of them works 'til 12:00 o'clock, jand one after that. 
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Q. Which did Mr. Kirk work? A. He worked the early shift. 

Q. In other words, 4:00 in the afternoon 'til midnight? A. I don't 
know specific times, dates, hours, I mean. 

Q. They change around, noon to midnight? A. About that time. 

Q. And Mr. Smith would take over at midnight and work through 
‘til morning, is that right? A. I think that's the way it works. I'm not 
positive of that, but they work the split shift at night. 

Q. How about daytime, prior to June 30? Did you have any man- 
agers? A. Yes; Louie Kane. 

* * * * * 

Q. Now, Mr. Kane was your manager immediately prior to June 30, 
1963, for the day shift, is that right, for Blue Cab? A. I told you, I'm 
the manager. My brother is the manager. But he has some degree of re- 
sponsibility, yes. 

Q. Kane had some degree? A. Yes, Sir. 

Q. Now, what was Mr. Kane's degree of responsibility during the 
daytime when he was working? A. To do things if I'm not there. 

Q. So, in other words, you called him a manager -- A. Manager, 
that’s right. 

Q. In the general term that he would manage and give orders to 
employees? A. That's right. 

Q. Prior to June 30? A. That's right. 

Q. And the employees would have to obey his orders, right? He 


was the fella that gave the orders, they would have to obey? A. I don't 


know whether they have to or not, but they should. 

Q. Yes. As far as the Company is concerned, he could give orders 
and they should obey them and if they didn't, they could be fired, right? 
A. Right. 

* * * * * 

Q. How about Mr. Bennett, Mr. James Bennett? A. That's my son- 
in-law. 

Q. Could he give orders to the employees of Blue Cab prior to June 


307 A. Sure, he could give orders. 
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Q. And they would have to obey his orders, right? A.| Say have to, 
I don't know what degree they have to. 
Q. Well, he was the same as either Kane or yourself a John? 
A. That's right. Sometimes he works that board and comes into that 
classification. 
Q. Mr. Bennett would have authority only when he worked on the 
board, as you call it, or the dispatching service? A. Well, yes, unless 
somebody did something wrong. I suppose he could correct them. 
Q. He could correct him, say, in the garage, if he saw)something 
he didn't like? He could say something? A. Surely. | 
Q. Now, besides -- A. Don't think that's limited to Mr. Bennett 
or Kane, either. It's limited to anyone who would want to see the Com- 
pany survive. 
Q. Who else besides your brother, John, you -- A. That's all I 
can recollect right now. 
Q. Let me just see if I have got them all. Yourself, your brother, 
John, Mr. Bennett, Louie Kane, during the day, all you people had author - 
ity to give orders, right? A. To some degree, yes. 
Q. To varying degrees, but you all had some authority along this 
line? A. That's right. 
Q. Now, at night time, when you people weren't around, Mr. Kirk 
could give the orders to the employees and then, later, Mr. Smith could 
give orders to the employees, is that right? A. That's right. 
Q. That your best recollection right now? 


Now, how about this Village Cab Company? You were President 


and your brother, John, was Secretary-Treasurer, is that right? A. Yes, 


sir. 
Q. Now, who else could give orders for the Village Cab Company, 
same people? Was it Mr. Bennett? A. You're breaking them down into 
Companies, and I don't know which was which, which is who for what Com- 


pany. 


MR. FITZGERALD: * * * 

[Q.] Now, Mr. Ugaste, just to be sure we have it clear, as far as giv- 
ing orders to the employees of Village Cab Company, it was the same 
people that you named as having authority to give orders to the employees 
of Blue Cab Company prior to June 30, is that right? A. Yes, sir. 

Q. So, it would be the same people, you and your brother, John, Mr. 
Bennett, Louie Kane, Mr. Kirk and Mr. Smith, is that right? A. Yes, sir. 

Q. Now, how about -- let's say, John Ugaste, Jr. Did he ever give 
orders to anybody? A. Yes, sir. 

Q. So, he is another one that had authority to give orders to em-. 
ployees of Blue Cab Company or to Village Cab Company? A. Yes, sir. 

Q. He could give orders to employees of either Company? A. Yes, 
sir. 

Q. What does John, Jr., have in the way of a title, or does he have 


any title, just one of the owners of the Company, along with you? A. My 


nephew, yes. My brother's son. 

Q. Would you have given him a title with the Company, Vice-Presi- 
dent or something? A. I don't know. No, I haven't. 

Q. You'd make it known to the employees in some way that, well, 
this is my nephew, you will do what he says? A. I think they know that, 
don't have to tell them. 

Q. They followed his orders? A. I think so. 

Q. So, then, it is to your recollection about all the people that would 
give orders? A. As far as I can recollect right now, yes. 

* * * * * 

Q. Now, after June 30 -- in other words, July 1st to date, this didn't 
apply because you had signed what is called General Counsel's Exhibit 5-A 
and B, Independent Contract,or lease rental agreement? A. They changed 
the authority quite a bit, yes, sir. 

Q. It was changed? A. Yes, sir. 

Q. In fact, it says somewhere in the lease agreement that the em- 


ployee does -- the person driving the cab, let’s say, doesn't have to do 
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what the dispatcher tells him, is that right? A. That's right. 

Q. So, in other words, the dispatcher might call up and/say, "Oh, 
cab No. 20, you go to pick up a customer at Madison Avenue and Oak Park 
Avenue", right? A. Yes, sir. 

Q. And then the driver could say, "No, I don't want to go there"? 
A. That's right. | 

Q. And he could turn it down? A. And do, sometimes. 

Q. Then the dispatcher would call another driver? A, Ask him 
if he wished to go. | 

Q. Do you want to go, and he could say "No"? A. Well, you spe- 
cifically come out, do you want to go. You give the order and if he doesn't 


| 
wish it, declines it. 
Q. Says "No", and what does the dispatcher do? Call another 


driver? A. Try and get somebody else to go. 

Q. What if nobody would want to go? 

MR. LEVY: Objection. 

THE WITNESS: Then I'd probably go. 

TRIAL EXAMINER: Objection overruled. 

* * * * * 

Q. [By Mr. Fitzgerald] Haven't yet but that would be what you would 
do? In fact, drivers do go and pick up the customers when they are told, 
don't they? A. In most cases, that's why they've leased the car. 

Q. Okay. Now, it says in this agreement, I will show you specifi- 
cally, No. 1 where it says -- No. 1 then says the word "term", t-e-r-m, 
you see that, sir? A. Yes, sir. 

Q. Now, it says "during the term of this agreement, lessor agrees" 
-- excuse me, Strike that. 

"During the term of this agreement, lessor hereby agrees to lease 
and rent a taxi cab to lessee from day to day", is that right? That's what 
it says? A. Yes. 

Q. Now, and also under that same No. 1 it says, "A. | The lessee 
agrees to return said taxi cab to lessor at the end of each period, which 
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in no case shall be longer than 24 hours, in as good condition, reasonable 
use and ordinary wear and tear excepted, as when delivered to the lessee.” 

That’s what it says, doesn't it, sir? A. That's what it says. 

Q. And, in fact, that is the practice that the driver takes out the 
cab in the morning and then has to bring it back before the 24 hours 
elapses, is that right, sir? A. That's right. 

Q. In fact, they don't usually keep it out 24 hours when they take 
out a cab, do they, sir? A. No, sir. 

Q. It's more like 8, 10 hours? A. Right. 

Q. Now, isn't it a fact that under this agreement you can terminate 
the -- when I say "you", I mean Blue or Village Cab Company can termi- 
nate the agreement at any time you see fit? A. Well, you don't terminate 
it. It’s automatically terminated. If he wants to lease a car the next day -- 

Q. So, it automatically terminates at the end of a 24 hour period and 
he has to come in the next day and get a new agreement, more or less, SO 
as to speak? He has to renew his agreement, is that right, sir? <A. Well, 
automatically if he doesn't want to lease another car, he just doesn't call 
back. 

Q. Do you have him sign a new agreement every day? A. I don't 


think so. 
* * * * * 


Q. All right. What have you done to the agreement that these people 


signed who came in, took out a cab -- signed an agreement, took out a cab, 
and didn't show up the next day? A. Didn't do anything. 

Q. Didn't tear up the agreement or anything? A. I don't think I've 
torn anything up. 

Q. It automatically terminated at the end of 24 hours anyway, didn't 
it? <A. That's it. 

Q. But they don't sign a new one the next day when they come back? 
A. I don't think they signed one every day. I don't know of any that did. — 

Q. Your knowledge is they just signed one, then it terminates at the 
end of 24 hours, but you don't bother getting a new one signed after? 
A. I believe that’s the way it goes. 


* * * 
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Q. As far as you know, it's correct as I stated it? 
In other words, the driver or, excuse me, a person will come in, 
sign an agreement, take out a cab. Then, at the end of 24 hours, even 
though the agreement expires, you don't have him sign another agree- 
ment? A. As far as I know, we don't. 
TRIAL EXAMINER: He just keeps driving, comes in each morn- 
ing, gets another cab, and continues to drive? 
THE WITNESS: Lives up to that lease agreement, yes, sir. 
TRIAL EXAMINER: Have you had any incidences where a driver 
has not shown up for several days? | 
THE WITNESS: I suppose there has been many cases jof that kind. 
TRIAL EXAMINER: Since July 1st? 
THE WITNESS: I suppose there is many cases. 
TRIAL EXAMINER: What do you do in an instant case like that? 
THE WITNESS: Nothing that I know of. If you want to lease a car, 
that's it. If he comes back and he's still the same driver and we have 
faith in him when he leased the car before, we lease him another one. 
Q. (By Mr. Fitzgerald) AsI understand it, you don't) require him 
to sign another agreement when he comes back the next day, right? 
A. That I know of, no, sir. 
Q. Now, you expect that these drivers, since they are driving your 


cars, to operate ina reasonable manner, isn't that right, sir? A. Yes, 


sir. 

Q. And you wouldn't want somebody who, say, was drunk to be driv- 
ing one of the cabs, Blue Cab or Village Cab? A. I wouldn't want it, and 
I don't think the Police Department would want it, either. 

Q. In fact, if you knew about it, you'd fire them or terminate their 


agreement, wouldn't you? A. I wouldn't lease him another car. 

* * * * * 

Q. (By Mr. Fitzgerald) Right. Since July 1st of this year have you 
had any reports of any of your drivers driving while being drunk? A. Yes, 


sir. 
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Q. What did youdo? A. Got the police, checked them out. 

Q. And what happened then? A. Guess he sobered up, or wasn't. 
drunk to begin with. 

Q. You didn't let him drive your cab while he was drunk? A. No, 


sir, not if I knew. 

Q. In fact, you wouldfire him? A. Wouldn't lease him a car. 

Q. You just wouldn't lease him a car? A. That's right. 

Q. How about if somebody driving one of your cabs for Blue or Vil- 
lage was being insolent to the customers? 

* * * * * 

Q. (By Mr. Fitzgerald) Have you ever gotten any calls from any 
of your customers saying that? A. I've had many through the years I've 
been in the cab business that that’s happened. 

Q. How about concentrating your mind between July 30 -- excuse 

[me] -- July 1st and the present date? A. I suppose that happens 
occasionally all the time. I don't know any specifically. 

Q. You don't recall any since July 1st to date? A. Not me, per- 
sonally, I don't. 

Q. What is the Company policy on what would be done if this hap- 
pened? A. He would not get a car if I knew about it. 

Q. You wouldn't lease him any more cars? A. That's right. 

Q. So you require that they be sober and courteous and operate in 
a reasonably safe manner when they drive the cars? A. I don't, the Vil- 
lage requires that. 

Q. In other words, the Company doesn't care? A. Oh, yes, they 
care, but I don't have to require it. The Village would not let a drunk man 
drive a car. It's against the law. 

* * * * * 

Q. Isn't it a fact, Mr. Ugaste, that immediately following July 1st 
for a period of a week or ten days the former employee drivers who came 
pack to drive a cab were allowed to keep one hundred percent of the money 


they received in fares? A. That is not a fact. 
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Q. In other words, you have no knowledge of any offer 
was not the case, that's right, I have no knowledge of that. 


| 
of -- A. That 


Q. Will you let me finish the question, sir, and then you can answer 


it. 


You have no personal knowledge of an offer being made 


to any driv- 


er that if he comes back through the picket line he will be allowed to re- 


tain all of the money that he receives from the customer? A. 
Q. I'm saying do you have personal knowledge of this b 


any driver? A. No, sir. 

Q. You have no knowledge? Now, is it your testimony 
person that took out a cab after July 1st, 1963, worked under 
ment as General Counsel 5-A or B? A. Is it my knowledge 
Q. Yes. 


Q. Everybody then worked under the terms as is state 


A. As far as I know, yes, sir. 


agreem 
1st to operatea cab? A. ILassume they did, unless somebo 
Q. That's your knowledge at this time? A. Yes. 
Q. Did anybody, to your knowledge, operate after July 


signing one of these agreements? A. Not tomy knowledge. 


I don't think so. 


* * 


* * 


TRIAL EXAMINER: General Counsel Exhibit 6 will be 


I said that? 


eing made to 
that every 
la lease agree- 


that he did? 


d in the lease 


ent and, therefore, everybody must sign the agreement after duly 


dy slipped. 


1st without 
| I don't know, 


* 


received. 


(The document above referred to, here- 


tofore marked General 


ounsel Exhibit 


No. 6, was received in evidence.) 


* * * * 


* 


Q. [By Mr. Fitzgerald] Well, then, let me then ask you this: Do you 


recall that on July 1, the rate that the cabs were charging on their meters 


was reduced from 40 cents a mile to 30 cents amile? A. 


* * * * | 


Q. (By Mr. Fitzgerald) Your answer is "Yes"? A. 


yes, sir. 


* 


Yes, sir. 


Q. That this did happen? Is that still the rate, your Company now 


charging 30 cents? A. Yes, sir. 
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Q. As contrasted with 40 cents as prior to July 17 <A. Yes, sir. 

Q. Do you recall mentioning to Mr. Baggot, when you talked with 
him, that you were going to reduce the rate from 40 cents a mile to 30 
cents a mile? A. I don't recall bringing up to Baggot, but I do remem- 
per those things in my mind because we were losing so much business. 

Q. And you made the decision before July 1st to reduce your rates 
on July lst? A. No, Imade my decision -- I don't know when I made it, 
but I did change them on July Ist. 

Q. You had to clear this with the Village of Oak Park, didn't you? 
A. Not to go down. 

Q. You didn't have to? A. No, sir. 

Q. Didn't you print up some cards stating that the rates were going 


to be reduced from 40 cents to 30 cents a mile? You know, printed cards? 


A. Did I print some? 

Q. No, did you have some printed or did the Companies have some 
printed? A. We have to supply the rate in the cab, yes. 

Q. And these would have been printed before July 1st, then? A. No, 
I don't think so. . 

. They weren't? A. No, sir. 
On July ist? A. I don't know exactly when it was done. 
. Do you know who printed them? A. No, I don't. 
Do you know who ordered them to be printed? A. I did. 
. Youdid? <A. Yes. 
. You recall when you made the order? A. No, I don't. 
. The rate went into effect on July 1st, though, didn't it? A. There- 
abouts. I don't know the exact date. . 

* * * * : * 

Q. (By Mr. Fitzgerald) And you say you don't recall just when your 
decision was made to reduce the rates as of July lst? A. I've been think- 
ing about it for a couple of years. 

Q. And it went -- A. Because we were out of line and we were los- 


ing all our business. 
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Q. Well, your rates didn't go up to 40 cents until recently, did they? 
126 By that I mean within the last few years. A. Yes, they went up the last 
couple of years. 
Q. They were up the last what, during 1962? A. I don't recall the 
specific dates, but for a year or two. | 
Q. For a year, and you were thinking about reducing them all along 
this time when you were losing customers? A. I raised them so I thought 
it might solve my problem. But it didn't, so I wished to reduce them again. 
Q. So you were thinking of reducing them for quite some time? 
A. Yes, sir. 
Q. And it wasn't until July 1st when you put the reduction into effect, 
was it? A. Yes, sir. 
* * * 
ALEX COHEN, 
was called as a witness, by and on behalf of the General Counsel, and, 
follows: 


having been first duly sworn, was examined and testified as 

TRIAL EXAMINER: State your full name and your address. 

THE WITNESS: My name is Alex J. Cohen. I live at 148 Englewood 
Avenue, Bellwood, Mlinois. 

* * * 

DIRECT EXAMINATION 
BY MR. FITZGERALD: | 

Q. Mr. Cohen, would you tell us what your -- strike that. 

Have you ever worked as a cab driver for either Blue or Village Cab 
Company? A. I worked for Village Cab Company of Oak Park better than 
10 years. 

Q. And what is your job there? A. Driver. | 

Q. Were you ever a dispatcher? A. No, sir, I was) never a dis- 
patcher. 

Q. Now, in the course of your working for Village Cab Company, do 


you ever come in contact with any of the owners of the Company, such as 


John or Charles Ugaste? A. Numerous times. 
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Q. And did you ever have conversations with Mr. John or Charles 
Ugaste? A. Well, prior to the strike, around about maybe 4 or 5 days 
before the strike, might have been the 26th or the 27th, I don't remember. 

Q. Of June? A. Of the last month that we worked, June. I come 
to work and Mr. Charles Ugaste and his brother, John, they usually walk 
from the shop to their office, and I met them both, and they asked me if 
I'd like to sign up on the new deal or the new rates, or 50-50, buy my own 
gas, and I told them that I wouldn't decide anything like that, I'll let the 
Union decide for us, and with that I went to my cab -- or when my cab 
came in, I went about my business going to work. 

Q. Do you recall anything else having been said by either John or 
Charles Ugaste? A. Well, Mr. Ugaste himself says that the only one -- 

TRIAL EXAMINER: Which Mr. Ugaste? 

THE WITNESS: Mr. Charles Ugaste. 

Q. (By Mr. Fitzgerald) What did he say? A. That the only one 
that benefits out of the god damn Union is Mr. Baggot and Blackie and Pat, 
and that the first of the month there will be no Union and we will close the 
doors if we have to. 

* *x * * * 

Q. Was anyone present besides Charles and John Ugaste and your- 
self? A. Just the two brothers and myself when they approached me. 

Q. You located this as being somewhere in the garage, between -- 
A. It's in the center of the garage. It's got to be in the center because 
their office is almost halfway when you walk in, and the shop that main- 
tains the cars is on the lefthand side, so that’s across the way from the 


garage. 


* * * * * 


Q. (By Mr. Fitzgerald) Now, did you ever walk picket duties for 


the Union? A. I did, yes, sir. 
Q. And in the course of your walking picket duty for the Union, did 
you ever talk with anyone of the Company officials? A. One particular 


time. 
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Q. And when was this time, approximately? A. It must have been 
about 10 days. It was in the early prime of the strike. 

Q. It was after the strike started? A. After the strike. About 10 
days, I imagine. I can't really recall the exact date, but I know it was 
around 10 days or so because we were walking on the South Boulevard 
door, me and another picket. 

* * * * * 

Q. (By Mr. Fitzgerald) Just tell us who, Mr. Cohen, you talked to 
from the Company that day? A. Mr. Charles Ugaste himself. 

Q. What did Mr. Ugaste say to you, and what did you or Mr. Serra 
say tohim? A. Well, I said to Mr. Ugaste, "Is that going to be in our 
new contract", and Mr. Ugaste kind of got surprised and he says, "What 
is it", andI said, "Well, you are sweeping out the cabs and washing the 
windows, I never saw you do that in 10 years or better that I worked for 
you people", and he says, "In your fucking ass there will be no contract 
at any time, there'll be no Union contract at any time.” 

Q. What, if anything, did you say to him? <A. And that's about all 
I had to say. I wasn't there to pick any fights and that can be verified by 
Mr. Serra. He was alongside of me. 

* * * 

CROSS EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Cohen, did you ever talk with Ugaste, either Chuck or John, 
in the more than 10 years you say you worked for Village? | A. Oh, yes, 
I was there over 10 years. 

* * * * * 

Q. Who is "Blackie"? A. He happens to be a business agent for 
the Local 782 in the IBT. | 

Q. That his first name? A. That's the name I knewlhim by. I'm 
not too friendly -- I mean, I have no -- I had no business to|know him by 


| 
any other name except the name that we called him by, Blackie or Pat. I 


don't even know Pat's second name. | 
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TRIAL EXAMINER: Do you know his last name? 

THE WITNESS: No, sir. 

Q. (By Mr. Stackler) You say you were walking picket duty about 
10 days after the strike began? Have you been walking picket duty regu- 
larly? A. When my turn comes up. See, it used to be twice a week, and 
then once a week. It all depends whatever I'm signed up for. 

Q. How much are you paid for it? A. We don"t get any pay. We 
get lunch money. 

Q. Just lunch money? A. That's all. 

Q. Get $25.a week? A. We don’t get any money from the Union. 

Q. Did you get $25 a week for lunch money? A. We didn't get -- 
we didn't get any $25 a week. 

* * 

Q. * OX 

Have you ever seen Mr. Ugaste, either Chuck or Charles Ugaste, 
or John Ugaste, sweep cabs? A. I've never seen Mr. Charles Ugaste 
lift up a straw in a garage, and that's what caught my eye, to see Mr. 
Ugaste -- 

Q. Iasked you, did you ever see either of them sweep cabs? A. No, 
sir. 

Q. Was it a Blue or Village cab that you say was being swept? 
A. That I can't recall, because they both pull out of the same garage and 
they both look alike, so I didn't take too much interest to see what emblem 
was on the door. But I did see Mr. Ugaste sweep out the car and wash the 
windows, and that's what caught me. 

Q. Only way you can tell the difference between Blue cab and the 
Village cab is the emblem on the door? A. Both are almost alike. One 
is a little grayer, one is a little bluer. Naturally, they are two different 


colors, but when you got a garage full of cars, you don't stop to see ex- 
actly is ita blue emblem or is ita Village. They both belong to the same 


people. 
Q. Wouldn't you say that by looking at a cab to see if somebody 
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were sweeping out a floor, you'd be able to see if it was a Blue cab ora 
Gray cab? A. I don't remember if it was a Village ora Blue, but for 
sure as I'm sitting here, I knew it was one of the two. I didn't pay no 
attention, I knew it was a Village cab or a Blue. All the men pulled out 
at the same time, maybe two Blue going out, and might be four Village 
and one Blue pulling out, we all pulled out of the same garage. 

Q. Sure it could have been somebody else who was sweeping out 
the floor? A. I can certainly know Mr. Ugaste when I see him. 

* * * * * 

Q. [By Mr. Stackler] Were you ever discharged during that 10 
year period? A. AmI answering? I got mad and quit after working 
about two years, and I came back and I'm working 8 years, so on and off 
it's about 10, 11 years. 

Q. Was it not the fact, Mr. Cohen, that you were discharged for an 
accident that you were in? A. I was never discharged. The accident 
happened at night, and then all five of us were waiting to get reinstated. 
Mr. Baggot came in from the Union and there was some kind of a meet- 


ing in the office, and they called us in and sent us back to work. 
| 
Q. And didn’t you come to Mr. Ugaste and ask him to reinstate you, 


to Mr. Charles Ugaste, eight years ago? 
* * * * * 


Q. [By Mr. Stackler] Perhaps it wasn't 8 years ago. There may 
have been another occasion 2 or 3 years ago when you were discharged 

for an accident, came to Mr. Charles Ugaste? A. I was never 
fired for anything like that. Only thing, after you have an accident it's 
an automatic that you wait to either see Mr. Charles Ugastel or John 
Ugaste, or the supervisor in the front office, and he tells you it's either 
your fault or it isn't your fault, either you go to work or you don't go to 


work, and there was five of us on. It was bad weather and Mr. Baggot, I 
remember, came and they had some kind of a meeting in Mr. Ugaste's 
office and then they called us in one by one and we went back to work. 

Q. So you say, then, that 2 or 3 years ago you were not discharged 
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because of an accident which you had? A. I don't remember ever being 
fired from the Blue or from the Village Cab Company. There was a hold- 
off -- after you have an accident, I'll repeat it, you wait until you see who- 
ever the superior is. Mr. Ugaste himself. At that time he took it in his 
own hands and he saw five of us. 

* * * * * 

Q. (By Mr. Stackler) Is it possible, Mr. Cohen, that at the time 
you had this accident and were required to see if either Mr. Charles or 
John Ugaste, in order to see whether your employment would continue, 
and that you could have construed this as a discharge? A. I don't know 
how you would figure it, but nobody told me, "You are fired, you are 
through." After aniaccident, whether it's a front end or a side or a door 
is caved in, or whatever happens, you wait to see before you go to work, 
you wait to see whoever is in charge. 

Q. How long did you have to wait? A. Well, it was in the morning. 
I imagine Mr. Ugaste got there -- I don't remember exactly what time, 
but it was after eight o'clock. Then we had to wait for Mr. Baggot because 


there was five of us then, and, as I said it before, Mr. Baggot went into the 


office and they had some kind of a conference. First thing you know, we 


were each five called in separate and says, "Go to work.” Away we went, 
went to work. 

Q. Did you give a written statement to the General Counsel at any 
time after July 1st, 19637 The General Counsel being Mr. Fitzgerald or 
anybody in his office. 

MR. FITZGERALD: We will give you the statement. As I might 
just explain for the record, this is not a statement taken by anyone from 
the Regional Office of the National Labor Relations Board. However, it 
is a statement supplied to us by the Charging Party and, that, therefore, 
we are supplying it to the Counsel under the Rarich Doctrine. 

MR.STACKLER: May I just have one moment to look it over, Your 
Honor? 

TRIAL EXAMINER: Surely. 
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Q. (By Mr. Stackler) Now, Mr. Cohen, this short two-page written 
statement you gave, you relate an incident which occurred on! June 26th 
and 27th, 1963, and I ask you why at that time you did not mention any- 
thing about this incident that you testified today having occurred 10 days 
after the strike began? A. I don't understand it. Will you repeat it again, 
please? | 
Q. Well, will you look at this statement and see if there's anything 
in it relating to something that Chuck or Charles Ugaste said to you on 
approximately July 10th? A. July the 10th, whatever I mentioned is sep- 
arate from what is in this paper. 
Q. You just forgot about this on July 18th, is that it? Is that why 
you didn't talk about it on July 18th? A. It happened 8, 10 days, maybe 
11, maybe 9. 
Q. This statement states it was taken on July 18th, approximately 
8 days after the second incident with Mr. Ugaste occurred. Don't you 
think it should have been pretty fresh in your mind at that time? A. I 
mentioned it to these people. 
Q. You did? Not in this statement. A. Well, it might have hap- 
pened later or before, but I know that's what come off that day when I was 
picketing -- 
Q. You said approximately 10 days. This statement was given July 
18th? A. I don't really remember the exact date, but I know it was in 
the second week or so after the strike. It was way into the second -- it 
was about 8, 10 days, maybe 12 days. I don't remember exactly the date. 
All I know is we were walking and that's what happened. 
Q. All you know now? And in regard to these statements that you 
gave that were very nicely laced with profane language, nothing profane 
in this statement? A. That's the language that Mr. Charles Ugaste made 
to us, to Mr. Serra and myself. 
Q. Why didn't you put it in the statement that you gave on July 18th? 
A. Inever used any type of a language to Mr. Ugaste or to anybody that's” 


the head of the firm, even to my supervisor, I never used that type of lan- 


guage. | 


60 


Q. Why didn't you put the profane language in this statement? Why 
did you just bring it up today? You say you never use profane language 
unless somebody used it to you? A. I just repeated it to you today like 
Mr. Ugaste used it to me that day. 

Q. But you didn't think of it at the time that you gave this July 18th 
statement, correct? 

MR. FITZGERALD: Objection as to what he thought when he gave 
him the statement. The statement speaks for itself. 

Q. (By Mr. Stackler) Well, you did not put it in the statement, is 
that correct? This is a correct statement what you said, I presume? 
A. Certainly it is. 

* A * 

THOMAS WILLIAM POPE, 
was Called as a witness, by and on behalf of the General Counsel, and, 
having been first duly sworn, was examined and testified as follows: 

TRIAL EXAMINER: State your full name and your address, sir. 

THE WITNESS: Thomas William Pope, 1214 South Keeler. 

TRIAL EXAMINER: How do you spell your last name, sir? 

THE WITNESS: P-o-p-e. 

DIRECT EXAMINATION 
BY MR. FITZGERALD: 


* * * * * 


[Q.] Now, Mr. Pope, have you ever worked for the Blue or Village 


Cab Companies? A. Yes, sir, I have. 

Q. When and what jobs did you hold with either of these Companies? 
A. Well, I was a cab driver and part-time dispatcher at that time. 

Q. Now, were you a dispatcher and a driver for both Companies? 
Both Blue and Village? A. Yes, sir. 

Q. When did you start to work for -- well, when was the first time 
that you worked for either Company? A. July, 1960. 

Q. And do you recall which of the two Companies you started to work 
for then? A. The Blue Cab Company, sir. 
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Q. And do you recall about when you started to work as a dispatch- 


er for the Company? A. I would say about January or February. 
Q. Of which year? A. About 1962. | 
Q. Now, did you work -- strike that. A. That was part-time. 
Q. And did you say that you worked as a dispatcher for both Blue 
and Village part-time? A. At times, yes, sir. 
Q. During the course of your employment at both Blue and Village 
Cab Company, did you come in contact with various supervisors or own- 
ers of the Company? A. Yes, sir, I did. | 
Q. Now, did you ever have any conversations with any of the own- 
ers or supervisors of the Company concerning the Union, or! Union affairs? 
A. I don't recall what you mean. 
Q. Let me ask you this: You know Mr. James Bennett? A. Yes, 
sir, I do. | 
Q. And do you know what his job or his position is with Blue and 
Village, or Village Cab Company? A. [took it for granted/ he's the super- 
visor of the Blue and the Village Cab. 
* * * 
Q. * OK OK 
Now, did you have any conversations with Mr. Bennett concerning 
the Union or any Union affairs? A. Yes,I did. 
Q. When did this conversation take place? A. June the 28th of 
this year. 
Q. Of this year? Where was this conversation? A. In the Blue 
Cab garage. | 
Q. Who was present at this conversation? A. Well,at the time 
of the conversation, myself and Mr. Filcetti and Mr. Bennett. 
Q. Now, who is Mr. Filcetti? A. He's a driver, also. 
Q. Now, were all three of you present throughout the) conversation? 
A. No, sir, we weren't. Mr. Filcetti left. | 
Q. And when did Mr. -- well, let me ask you, did Mr. Filcetti par- 
ticipate in this conversation at all? A. Up toa point. 
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Q. Tell us what was said during this conversation, and by whom? 
A. Well, I was approached by Mr. Bennett and he said, "Where are you 
going to work Monday." I said, ''The same place I've been working for 
the last three years." He says, ''Well, there won't be any more Union 
here.” He said, "You will be out of a job Monday, but I want to show you 


the new contract." I said, "I'm going for coffee, I haven't got the time." 


He said, "Just a minute, I'll get one,"’ and he went into Mr. Charles 
Ugaste's office, brought it out to me, says, "Look it over, better deal 
than you are getting now." "You're going to get 50 percent." I said, 
"All right.” 

Q. What did Mr. Filcetti say? A. Heleft. Didn't want to have 
any part of it. Just went when Mr. Bennett went to get the contract. He 
said, "I don't want any part of this," and left. 

Q. Was anything else said other than what you've related? A. Not 
at that time, no. 

Q. Did you have any other conversation with any other supervisors 
or officials of the Company following this conversation? A. I believe 
the next day I had a conversation with John Ugaste, Jr. 

Q. Where was this conversation? A. This was in the office of the 
Blue Cab garage. 

Q. Now, who was present at this conversation? A. As far as Ican 
recall, him and I were the only two in the office. 

Q. Only two? Tell us what was said at this time by Mr. Ugaste to 
you and what, if anything, you saidto him? A. Well, I came inandI 
asked him where my cab was. Normally I drove a cab, you know. When- 
ever a fellow was off or something, I'd take the cab. He says, ''We gave 
it out already." I'said, "How come"? He says, "What's the difference, 
take anything, you are only going to be here two more days anyway.” 

Q. Did you say anything tohim? A. I was hot. I just went out and 
grabbed a cab and left. 

Q. You didn't say anything? A. Didn't say anything in particular. 

Q. Was that, then, the end of the conversation? A. Yes, Sir, it was. 


63 


| 
Q. Mr. Pope, did you participate in the picket duties that occurred 


starting July lst? A. Yes, I did. 
@. And when was the first day that you started picket duty? Act 
don't recall. I don't know if it was the second day -- 
Q. Might have been the second day? A. Might have been the sec- 
ond day. 
Q. Well, you were on picket duty -- strike that. 
Since you've started picket duty, have you had any conversations 
with any of the supervisors or manager of the Company? AL Yes, I have. 
Q. Did you have more than one conversation? A. Yes, I had two 
or three of them. | 
Q. Tell us when the first conversation took place. A. The first 
one took place with John, Jr., the first day of the strike, which was July Ist. 
Q. Were you on picket duty that day or -- A. No,I wasn’ t. 
Q. Where were you in relation to the garage? A. We were across 


the street, you know, where the pickets were, like where we kept signs 
and everything. 
Q. In other words, you weren't actually picketing? Al. Not at the 
time. 
Q. Tell us now who engaged in this conversation bevices yourself 
and John Ugaste, Jr.? A. As far as I can recall, he hadn't! directed it to 
any particular person. He was walking by us and he hollered, "Well, when 
are you coming back to work." | 
I just looked at him. He says, "If you come back to work day,” he 
says, "I'll give you 10 days free, everything in your book you can keep and 
I'll buy the gas." I says, ‘You've got a good case," and he kept on walking. 
Q. Have you had any conversations with anyone from the Company 
since that time? A. I think it was about a week, maybe a little over 
a week later, I was on picket duty. | 
Q. Who did you talk to? A. Mr. Charles Ugaste comes out. 
Q. Who was present at this time? A. Myself and Charles Ugaste. 
I was on the one side of the building. 
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Q. Tell us, then, what was said at this conversation by Mr. Charles 
Ugaste and what, if anything, you saidto him? A. Well, he come out and, 
"How is it going.” Then he says, "You know, you will be out here when 
the snow is on the ground before I'll sign another Union contract." I don't 
remember exactly what I said, something to the effect that I will get snow 
shoes, or something, if I have to, and that was the end of that. 

Q. That was the end of that conversation? Since that conversation, 
have you had any other conversations with anyone from the Company? 

A. I had another one with Charles Ugaste. 

Q. Do you recall when that took place? A. Oh, maybe it was a 
week or two later than that, or another week. 

Q. A week or two after the previous? A. At that time we were 
getting, maybe once or twice a week -- 

* * * * * 

Q. (By Mr. Fitzgerald) Was this about a week after the conversa- 
tion you have just finished relating with Charles Ugaste? <A. Yes, sir. 
I'll say, roughly. 

Q. Where was this conversation? A. At the same place on the 
picket line outside the Blue Cab garage. 

Q. Was anyone else present besides you and Mr. Charles Ugaste? 
A. You mean present while I talked to him? 

Q. Yes. A. No. 

* * * * * 

[Q.] Would you start from the beginning and tell us again what was 
said? A. He says, "How is it going, when are you boys coming back to 


work," and I don’t exactly recall the answer I gave him. He says, "Well, 


you might as well,” he says, "because there will never be another 
Union in here; might as well come back to work." 

He says, "Nobody is going to tell me how to run my business." 
That was the end of that. 

Q. That was the end of that conversation? A. Yes, sir. 

Q. Have you had any other conversations concerning the Union with 


anyone from the Company? A. No, sir. 


* * * 
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CROSS EXAMINATION 
BY MR. STACKLER: 


* * * * * 
| 


Q. Would you be good enough to identify which of the Ugastes is 
sitting at this table? A. Mr. Charles Ugaste. 
Q. Did you refer to him as Charlie? A. At times, yes, 
Q. Pretty informal relationship out at the Blue Cab Company be- 
tween you and the managers? A. Most of them. 
Q. How do you refer to John Ugaste, John, Johnnie, something like 
that? A. John, mostly. 
. James Bennett is Jim or Jimmie? A. That's right, sir. 
_ Charles Ugaste is Charlie? A. Charlie, that's right. 
. Refer to him as "Sir"? A. Many a time. | 
. Or, normally, would you normally call him "Sir," would you 
call him "Charlie," "Charles"? A. Well, I would imagine that would 
depend on how I was meeting him. 
Q. Ever hear Charles Ugaste address you with profanity? 
A. Charles Ugaste? No, not directly. 
Q. You say you are doing some picketing now, is that correct? 
A. Yes, sir, once a week. 
Q. Receiving any money from the Union for picketing?! A. No, 
I'm not. 
Q. None atall? A. No. 
_ Receive any lunch money? A. Not from the Union. 


Q 
Q. From someone else? 
* 


| 
* * * | * 


A. Are you talking about the Union that I belong to? I'get money 
from the International. 

Q. Well, Iassume that if -- let me rephrase my question. 

Do you receive any money from this Local, or from an International 
which it is affiliated? A. All I receive is from that International. 

Q. What do you receive? A. $25 a week. 
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Q. $25 per week? A. Yes. 

* * * * * 

Q. Now, in the statement which I just showed you, you stated the 
two incidents which you just testified to on direct examination having oc- 
curred on June 28th, and the next day, June 29th, 1963, is that correct? 
A. That's correct. 

* * * * * 

Q. (By Mr. Stackler) Why is it, Mr. Pope, that when you gave your 
statement to Mr. Sherman Carmell on the 18th of July that you did not tell 
him about these incidents which occurred after the picketing began? 

A. Because I didn’t think it was important at the time. 

Q. Didn't think it was important? A. No. 

Q. Why did you tell about it today on direct examination? A. Be- 
cause he asked me if there was any other times. 

Q. Did Mr. Carmell ask you if there were any other times? A. He 
asked me about the first day -- I mean the 28th when I talked to Mr. Ben- 
nett, when I talked to John, Jr., and when I talked to Charlie. 

Q. Well, you seem to be confused. On the first day, the 28th, you 
said you talked with James Bennett, is that correct? <A. That's right. 

Q. Not John, Jr.? A. John, Jr., was the next day. Talked to him 
twice. 

Q. At the 29th, next day? A. I talked to him twice and on the Ist. 

Q. And then again on the 1st? 

Now, in this statement you don't say about what happened on the Ist, 
do you, this statement which I just had you read? A. You didn't ask me 
anything about the Ist. 


Q. You would only volunteer information if asked, is that correct? 


A. Well, naturally. I can't remember everything right to the date. 

Q. Well, does it -- strike that. 

This statement was given on July 18th? A. Right. 

Q. And you testified a few moments ago that you talked with Charlie 
and said Charlie said that nobody was going to tell him how to run his busi- 
ness, on about the 15th? A. That's correct. 
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Q. About two weeks after the first time your picketing began‘ 
A. That's correct. 
Q. Three days before the July 18th statement, wasn't it? A. About 
that, yes. 
Q. Wasn't that pretty fresh in your memory? A. Well, the reason 


I would say it was fresh in my memory, he shook me up by making a state- 


ment like this because I thought maybe he knew something I didn't know. 
Q. Yet you didn't think it was important enough to tell Mr. Carmell 
in your statement? A. That wasn't the idea. I wasn't asked about those 


things in that statement. 
* * * | * 
MR.STACKLER: * * * 
[Q.] Were you used to talking with Bennett? Were you used to talk- 
ing with John Ugaste, Jr., were you used to talking with John Ugaste, Sr., 
and Charles Ugaste as a regular thing around the garage? |A. Yes, when 
I see them in the afternoon. If they were there, I'd say, "Good afternoon." 
They'd say, "Good afternoon," or if I had something pertaining to busi- 
ness, certainly. 
Q. And on these days when you say you talked with them about Union 
business, is there anything that makes you think of those days for any par- 
ticular reason, or anything that they did while they were talking to you that 
makes these days stand out in the mind? A. Yes, I think the fact that we 
were on strike had a lot to do with it. | 
Q. You were on strike on the 29th and the 28th? A. 28th, a man 
handed me a contract. 
Q. 28th of what? A. Mr. Bennett handed me what he called a new 
contract that they were going to be working under as of Monday. Why 
shouldn't it stick out in my mind? I had the contract in my hand, I took it 
home to read it. 
Q. He didn't hand one to Filcetti, though, didhe? A. Filcetti left, 
he said, "I want no part of it," walked out. 
Q. Didn't chase after him, didhe? A. No. 
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Q. He didn't? He didn't forcea contract onhim? A. No. 

Q. Didn't force one on you, didhe? A. No, he didn't, but he in- 
sisted I wait 'til he showed me one. 

Q. You say, "He told me to wait a minute"? A. That's right. 

Q. "He wanted to show me the new contract"? A. That's right. 

Q. You say that's insisting? 

MR. FITZGERALD: Objection. Now we are quibbling over what 
appears in the Affidavit and what the witness’ subjective state of mind is. 

MR.STACKLER: I submit, Your Honor, this is very important. 
When we talk about coercion of employees and their Section 7 rights and 
there’s a lot of difference between asking a man, "Wait," and say, "I in- 
sist that you wait.” 

MR. FITZGERALD: I would just state for the record we are not 
saying Mr. Bennett's statement that you wait until I bring this contract 
was a violation of Section 8-A-1. 

MR. STACKLER: Fine. If you'll stipulate to that -- 

MR. FITZGERALD: Certainly, other things which he said which 
are in violation. 

* * * * 

THADDEUS MICHAEL ROZMUS, 
was called as a witness by and on behalf of the General Counsel, and, 
having been first duly sworn, was examined and testified as follows: 

* * * * * 

DIRECT EXAMINATION 
BY MR. FITZGERALD: 


* * * * * 


Q. Now, Mr. Rozmus, have you ever worked for either the Blue or 
the Village Cab Companies? A. Yes,I have. 
Q. And which Company have you worked for? A. For the Village 


Cab Company. 
Q. And what was your job with the Village Cab? A. Cab driver. 
Q. About how long have you worked for the Company? A. Abouta 
year and a half. 
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| 
Q. Now, have you been out on strike since July 1st, Mr. Rozmus% 
A. Yes, Ihave. 
Q. Since the strike began, have you had any conversations with any 
officials from either Blue or Village Cab Company concerning your re- 
turning to work? A. Yes,I have. 
Q. When did this conversation take place? A. On the morning of 
July 1st, about 8:00 o'clock in the morning. 
Q. How did this conversation take place? A. Well, I had just 
awakened and I got a call from Mr. Louis Kane. 
Q. Tell us what was -- and were you at home when you, ‘received a 
call? A. Well, Mr. Louis Kane called me and he asked me if I wanted 
to make some money, and I said, "Yes, I do," andI said, "How can I 
make it." He said, "Come back to work and you can keep alllof your 
bookings and the gas will be paid for by us.” 
Q. Now, did you receive this telephone call at your own home’ 
A. Yes, I did. 
Q. And did Mr. Kane -- when you started to talk, did he identify 
himself? A. No, he did not identify himself, but I knew his jvoice. 
Q. Had you talked to him previous -- strike that. 
Had you heard his voice, either over a telephone or ovér a radio 
call, previously? A. Yes, many times. 
Q. And this voice that you heard on July 1st was that which you 
knew to be Mr. Louis Kane's? A. Yes, it was. 
Q. When he said to keep all your bookings, what do you mean by 


“bookings"? A. Any amount of money that you would take in for the en- 


tire day would be yours. 
Q. What was the arrangement you were working inden prior to July 
ist? A. Prior to July 1st with the Union, we were getting a 37 and a half 
percent of our total bookings, plus a one percent bonus at the end of the 
year. 
Q. And did Mr. Kane say for how long that you would be able to keep 


all of your bookings? A. Yes, for as long as the strike. 
* * * * * 


70 


CROSS EXAMINATION 
BY MR. STACKLER: 


* 


Now, Mr. Rozmus, you say you worked for Village Cab Company 
for about a year anda half? A. Yes,I did. 
Q. Did you ever have any occasion to talk with Mr. Kane prior in 
that year anda half time? A. Yes, many times. 
TRIAL EXAMINER: What was his job? 
THE WITNESS: His job was both at the time of previous to the 
strike, his job was dispatching for Village Cab Company. 
Q. (By Mr. Stackler) Did you ever talk with any other of the man- 
agement at Village Cab or Blue Cab? A. Yes, I have. 
Q. Did you ever talk to this gentleman? A. Occasionally, on rare 
occasions. 
Q. Whoishe? A. That's Mr. Ugaste, owner of the Blue Cab. 
. Charles or John? A. Charles Ugaste. 
. Did you ever talk to John? A. Yes, I have on occasion. 
* * * * 
Q. (By Mr. Stackler) Are you getting any strike benefits? A. Yes, 
I have, from the International. 
Q. From the International? How much do you receive from the 
International? A. $25 a week. 


* * * * * 


Q. May Iask you now, how was it you said you recognized Louis 


Kane's voice on your direct examination? A. He had identified himself, 
but I knew his voice previously, because being a dispatcher, I was always 
in contact with him through radio, and many times I have called in sick 
and he had answered the "phone. 

Q. You say he identified himself? A. Yes. 

Q. On your direct examination you said you just recognized his 
voice, is that correct? A. I believe I did. But he did identify himself. 
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Q. Now, you say he identified himself? A. Yes. 
* * * * | * 
Q. (By Mr. Stackler) But in any event, you recognized his voice 
| 
on July ist? A. Yes, I did, without his identifying himself. He had 
identified himself. | 
* * * * | * 
JOSEPH MICHAEL SERRA, 
was called as a witness, by and on behalf of the General Counsel, and, 
having been first duly sworn, was examined and testified as follows: 


* * * * * 


DIRECT EXAMINATION 


BY MR. FITZGERALD: | 
Q. Mr. Serra, have you worked for either the Blue or ithe Village 
| 


Cab Company? A. Yes, I have. 

Q. What Company did you work for? A. I worked for the Blue 
Cab Company. | 

Q. For how long have you worked? A. Approximately seven years. 

* * * * * 

Q. (By Mr. Fitzgerald) Did you havea conversation with, or did 
you and Mr. Cohen have a conversation with Mr. Ugaste? A. Yes. Mr. 
Cohen called to Charles Ugaste and asked him if that was going to be part 
of our next Union contract, that he was going to clean out the cabs for us 
before we pulled them out, and Mr. Ugaste became enraged, used very 
foul language, which I don't care to repeat. I don't think it's necessary 
to repeat the language. If you insist, I can repeat it. 

Q. Well, tell us just what was saidnow. A. He says, "In your 
fucking ass there will never be another Union contract around here. 


* * * * * 
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CROSS EXAMINATION 
BY MR. STACKLER: 

* * * * * 

Q. The last conversation took place about 10 days after the picket- 
ing began, and the strike was in progress, is that correct? A. My last 
conversation with Charlie or the one that you wish to refer to? 

Q. The last one that you talked about on your direct examination. 
You said that you saw Charlie cleaning a cab. Do you recall that one’? 

A. That's right. That's correct, yes. 

Q. That was about the 10th of July, roughly? A. I will say, yes. 

Q. Any reason why you didn't mention that in the statement that 
you gave on July 18th? A. The reason would be that I couldn't remem- 
ber all the things that had happened over the period of time. It was hard 
for me to remember all the facts. 

Q. This last conversation took place about 8 days before you gave 
your statement, did it not? A. Yes. 

Q. And the other three took place, one in March, another in April, 
another shortly before the strike? They were further away? A. That's 
right. 


Q. But you remembered those and you didn't remember the fourth 


one? A. Well, at the time I was just making a statement as I thought it 
was important. I didn't think of this or I would have made this statement. 


* * * * * 


Q. I believe earlier you said you talked with Mr. Charles Ugaste 
several times in several years? A. That's right. 

Q. Ever hear him use profanity? A. No, I don't believe I ever did. 
Just that one time that I mentioned. 

Q. Just that one time in7 years? A. Yes. 

Q. Have you talked with anyone about your testimony here today? 
A. No. What do you mean by "anyone"? Do you mean my wife‘ 

Q. Did you talk with any attorney? A. About this testimony here? 
I don't think so. 
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Q. About this case? A. Oh, I've talked about this cas 
Q. With whom? A. To the Union's attorneys last week, I spoke 


to them. 
Q. With the Union's attorneys? A. That's right. 
Q. Last week? A. Let's see, was it last week? Yes. 


e, yes. 


Q. That would account for your earlier statement that you had 


given a statement about a week ago? A. Well, I answered some ques- 


tions that the lawyer asked me. 


Q. Were you reminded at that time of this incident on about July 


10th? A. I was reminded by Mr. Cohen, I would say, that it 


occurred. 


I mean, he happened to mention it and it brought it back to my memory. 


Q. Casual conversation? A. Casual conversation. 
| 


Q. Are you currently picketing? A. Just one day a week. 


* * * * 
Q. Do you receive benefits from your International for 


A. Yes, I do. | 
Q. How much are those? A. $25 a week. | 


* 


picketing? 


MR. FITZGERALD: Think we can stipulate for this and any fur- 


ther witness that $25 is the fee for a week. 


MR.STACKLER: Want to change Mr. Cohen's testimony? 


MR. FITZGERALD: Not at all. 


* * * * 


* 


Hearing Room "C" 22nd Floor 


176 West Adams Street | 
Chicago, Illinois 


Tuesday, 1 October 1963 


The above-entitled matter came on for further hearing, 
| 


to adjournment, at 10:00 o'clock a.m. 


* * * 


pursuant 
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I. HARVEY LEVINSON 
was called as a witness by and on behalf of the General Counsel, and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: Will you state your full name and address, 
please. 

THE WITNESS: I. Harvey Levinson, 33 North LaSalle Street, 
Chicago 2, Illinois. 

BY MR. FITZGERALD: 

Q. Mr. Levinson, what is your profession? A. Iam an attorney 
practicing law in Chicago since 1923. 

Q. In the course of your practicing law, have you represented the 
charging party here, Local 782 of the Teamsters Union? A. I did and 
Iam. 

Q. In the course of representing Local 782, have you had occasion 
to file an action in the Federal District Court under the collective bargain- 
ing agreement that has been in effect between the union and the Blue and 
Village Cab Companies? 

* * * * * 

A. That was an action for specific performance of the contract 
existing, collective bargaining agreement existing between Local 782 IBT, 
the Blue Cab Company, an Illinois corporation, and the Village Cab Com- 
pany, an Illinois corporation. They discharged a driver. Local 782 in- 


voked the grievance procedure. The cab company, the employer refused 


to comply with the grievance procedure whereupon we filed an action in 
the Federal District Court, the U. S. District Court in Chicago, under the 
Taft-Hartley Act for the purpose of getting specific performance of the 
contract. They interposed an objection to that upon the grounds they were 
not engaged in interstate commerce, and presently it is pending for dispo- 
sition upon briefs yet to be submitted. 

Q. Now, was that under ‘Section 301? A. Under Section 301) I 
think it is of the Taft-Hartley Act. j 
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Q. In that action as a result of the issue of interstate commerce, 
did you have occasion to take depositions? A. We did, subj ect to pro- 
tective order that the court entered. The depositions were to be limited 

to the question of engagement in interstate commerce if/any by the 


Blue Cab Company. * * * | 


* * * * * 

MR. FITZGERALD: GC 7A is the deposition ‘of Charles Ugaste, 
July 25, August 7 and August 27; * * * I, deposition of Charles Ugaste 

taken May 3; * * * | 

* * * * * 

Q. [By Mr. Fitzgerald] Now, are those all depositions that were 
taken pursuant to this Federal Court action which you instituted in be- 
half of Local 782 against Blue Cab Company? A. They were. 

Q. And were you present at all of these depositions? (A. I par- 
ticipated as attorney for the plaintiff in all these cases. 


Q. I think you said some representatives of the firm currently 


representing the respondents here were present? A. Yes. |Mr. Ronald 
Stackler was present I think in all with the exception of depositions taken 
in May of Charles and John Ugaste when his father, the senior member 
of his firm, was present. | 

* * * * * 

Q. (By Mr. Fitzgerald) Now, Mr. Levinson, in the fone of your 
representing Local 782, did you have occasion to meet with representa- 
tives of Blue and Village Cab Company and their attorneys allong with rep- 
resentatives of the 782 for the purpose of negotiating or attempting to ne- 
gotiate a new collective bargaining agreement on June 30th of this year? 
A. [met with them prior to June 30th and after June 30th. | 

Q. What was the date prior to June 30th? A. The first meeting 
I participated in was on June 24, 1963 at the Conrad Hilton Hotel at which 
time Mr. Charles Ugaste, the gentleman sitting at the table here, was 
present, Mr. Stackler was present, Mr. John Baggot, the secretary- 
treasurer of Local 782 was present, there was another representative 
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of 782, I don't recall whether Mr. Landi was present among others and 
I, of course, was present. 

* * * * * 

Q. * * * On that date of June 24th, did you have a meeting at a 
location other than the Hilton Hotel with the representatives of the com- 
pany? A. We did. 

Q. Where was this other meeting? A. It was the office of the 
Conciliation and Mediation Service, the United States Conciliation and 
Mediation Service. 

Q. What happened at this meeting? A. At that meeting Mr. Bag- 
got was present, I was present, I think Mr. Landi among other repre- 
sentatives of the union was present, Mr. Charles Ugaste was there, Mr. 
Stackler was there. Mr. Stackler, Sr., refused to participate in the meet- 
ing. The meeting was called by the Conciliation and Mediation Service. 
When Mr. Bowen called the meeting to order, Mr. Stackler stated that 
they were not engaged, that is, the Village and Blue Cab Companies were 
not engaged in interstate commerce. 

MR. STACKLER: Objection. Mr. Stackler was not present. 

Q. (By Mr. Fitzgerald) Were you present when the statement was 
made? <A. Mr. Stackler, attorney for Mr. Charles Ugaste, and Mr. 
Ugaste were both present. Mr. Stackler did all the talking. 

* * * * * 

A. Mr. Stackler refused or said he would not participate because 
to participate would be to yield to our contention they were engaged in 
interstate commerce and hence the Federal Court jurisdiction. Mr. 
Bowen stated that it was not the objective or the purpose of the Media- 
tion Service to merely participate in trying to adjust grievances or set- 
tle matters that may tend to lead to strikes. It involved purely inter - 


state commerce but it was to try to adjust also matters that involved 


interstate commerce and these services had been used by him, but Mr. 
Stackler was very adamant. He would not participate. 
MR.STACKLER: Objection. 


Ne! 


THE WITNESS: Well, he said under no circumstances would he 
participate. Thereupon I suggested that if Mr. Bowen left the room we 
could then sit down and talk among ourselves, and Mr. Stackler stated 
they would participate in no meeting at the offices of the Mediation Serv- 
ice whereupon I stated that we could get a room possibly ata hotel and 
proceed with the meeting. And Mr. Stackler wanted to come to my office 
at that time or I could go to his, and I suggested we meet on neutral 
ground whereupon we got a room at the Conrad Hilton Hotel. 

Q. (By Mr. Fitzgerald) Mr. Levinson, if I may ask, who is the 
Mr. Bowen that you refer to? A. Mr. Bowen is the conciliation, he's 
an employee of the Federal Concilation and Mediation Service. 

Q. How did this meeting at the Federal Mediation and Conciliation 
Service come to take place? A. My recollection is that Mr{ Bowen 
called me. 

Q. Isee. Were you aware that, of any action taken by ‘Local 782 


in this regard? A. Local 782 advised the, gave notice to the Service 
controversy existed and asked-for their help in trying to adjust it. 

Q. Thank you. Now, I believe you started:-to. tell us what happened 
at the meeting which took place on June 24th at the Hilton. Would you pro- 
ceed with that? A. Yes. We then met at the Hilton Hotel about an hour 
or an hour and a half later, and Mr. Charles Ugaste stated he saw no rea- 
son for us to be present there because come next Monday they would have 
no employees and there was nothing to discuss. Mr. Stackler, Sr., reiter- 
ated the statement and he said so far as they were concerned they would 
be out of business on next Monday, there was nothing to talk about. And 
he further stated that he couldn't get along with the union operation, he 
couldn't make any money with a union operation. Mr. Ugaste made that 
statement. We asked him, that is, I asked him if we could audit his books 


for the purpose of determining his economic condition, and he said 


if we sent our auditor in, whereupon Mr. Stackler stopped him and said if 
our auditor would come in ata time convenient to their auditor they would 


permit such an examination and they would make arrangements between 


76 


of 782, I don't recall whether Mr. Landi was present among others and 
I, of course, was present. 

* * * * * 

Q. * * * On that date of June 24th, did you have a meeting ata 
location other than the Hilton Hotel with the representatives of the com- 
pany? A. We did. 

Q. Wnere was this other meeting? A. It was the office of the 
Conciliation and Mediation Service, the United States Conciliation and 
Mediation Service. 

Q. What happened at this meeting? A. At that meeting Mr. Bag- 
got was present, I was present, I think Mr. Landi among other repre- 
sentatives of the union was present, Mr. Charles Ugaste was there, Mr. 
Stackler was there. Mr. Stackler, Sr., refused to participate in the meet- 
ing. The meeting was called by the Conciliation and Mediation Service. 
When Mr. Bowen called the meeting to order, Mr. Stackler stated that 
they were not engaged, that is, the Village and Blue Cab Companies were 
not engaged in interstate commerce. 

MR. STACKLER: Objection. Mr. Stackler was not present. 

Q. (By Mr. Fitzgerald) Were you present when the statement was 
made? A. Mr. Stackler, attorney for Mr. Charles Ugaste, and Mr. 
Ugaste were both present. Mr. Stackler did all the talking. 


* * * * * 


A. Mr. Stackler refused or said he would not participate because 


to participate would be to yield to our contention they were engaged in 


interstate commerce and hence the Federal Court jurisdiction. Mr. 
Bowen stated that it was not the objective or the purpose of the Media- 
tion Service to merely participate in trying to adjust grievances or set- 
tle matters that may tend to lead to strikes. It involved purely inter- 
state commerce but it was to try to adjust also matters that involved 
interstate commerce and these services had been used by him, but Mr. 
Stackler was very adamant. He would not participate. 

MR. STACKLER: Objection. 
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THE WITNESS: Well, he said under no circumstances would he 
participate. Thereupon I suggested that if Mr. Bowen left the room we 
could then sit down and talk among ourselves, and Mr. Stackler stated 
they would participate in no meeting at the offices of the Mediation Serv- 
ice whereupon I stated that we could get a room possibly at a hotel and 
proceed with the meeting. And Mr. Stackler wanted to come to my office 
at that time or I could go to his, and I suggested we meet on neutral 
ground whereupon we got a room at the Conrad Hilton Hotel. | 

Q. (By Mr. Fitzgerald) Mr. Levinson, if I may ask, who is the 
Mr. Bowen that you refer to? A. Mr. Bowen is the conciliation, he's 
an employee of the Federal Concilation and Mediation Service. 

Q. How did this meeting at the Federal Mediation and Conciliation 
Service come to take place? A. My recollection is that Mr{ Bowen 
called me. 

Q. Isee. Were you aware that, of any action taken by Local 782 
in this regard? A. Local 782 advised the, gave notice to the Service 
controversy existed and asked-for their help in trying to adjust it. 

Q. Thank you. Now, I believe you started:to.tell us what happened 
at the meeting which took place on June 24th at the Hilton. Would you pro- 
ceed with that? A. Yes. We then met at the Hilton Hotel about an hour 
or an hour and a half later, and Mr. Charles Ugaste stated he saw no rea- 


son for us to be present there because come next Monday they would have 
no employees and there was nothing to discuss. Mr. Stackler, Sr., reiter- 
ated the statement and he said so far as they were concerned they would 
be out of business on next Monday, there was nothing to talkjabout. And 
he further stated that he couldn't get along with the union operation, he 
couldn't make any money with a union operation. Mr. Ugaste made that 
statement. We asked him, that is, I asked him if we could audit his books 
for the purpose of determining his economic condition, and he said 
if we sent our auditor in, whereupon Mr. Stackler stopped him and said if 
our auditor would come in ata time convenient to their auditor they would 


permit such an examination and they would make arrangements between 
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their auditor, and we were to make arrangements to have our auditor con- 
tact them. They again reiterated they saw no need for any meetings, they 
would have no employees, they were going out of the cab business, they 
couldn't get along with the union, they couldn't make any money with the 
union. 

Q. Did the union make any, present any demands at this meeting? 
A. Well, we started to but they cut us off telling us there was nothing to 
discuss, they were going out of business, they had no employees, there 
was nothing to talk about, whereupon I asked what was the object of our 
meeting if that was their attitude. They said they had to meet with us, 
their position was always the same, they were going out of business, they 
couldn't get along with the union and they had to make some money some 
other way. 

* * * * * 

Q. (By Mr. Fitzgerald) Was the meeting then terminated, Mr. Levin- 
son? A. The meeting was terminated. 

Q. Was there any other contact -- I say contact -- I mean meeting, 
negotiating meetings held after this? A. There was a later meeting in 
which I participated held on July 24, 1963, at the Conrad Hilton. My recol- 


lection is that Mr. Baggot sent a telegram to Mr. Ugaste or to the Blue and 


Village Cab Company calling for another meeting, that Mr. Stackler, Sr. 
got in touch with me and I arranged a convenient date. I think he confirmed 
the meeting by telegraphic advice, but we arranged the convenient date and 
agreed we would meet at the Conrad Hilton Hotel. Subsequently we did meet 
at the Conrad Hilton Hotel on July 24, 1963. 

Q. Now, did you, will you tell us who was present at this meeting? 
A. At that meeting Mr. John Ugaste was present, Mr. Stackler, Sr., Mr. 
Stackler, Jr., Mr. Paul Levenfeld, the third senior member of the firm that 
represents the respondents here. Representing the union was Mr. Baggot, 
I think Mr. Landi was there and -- may I refer to my notes to refresh my 
recollection? 

Q. Yes. A. I think at that particular meeting with Mr. John Baggot 
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was present Mr. Frank Brady, the president of Local 782, Ray Schessley, 
president of the Teamsters Joint Council 25, myself as attorney for 
Local 782, John Ugaste, president of the Blue Cab Company and secretary 
of the Village Cab Company, Edward K. Stackler, -- That is the gentleman 
L referred to as senior -- Paul Levenfeld and Ronald E. Stackler, attorneys 
for the cab company. 
Q. Now, the notes you have just mentioned that referred to you, Mr. 
Levinson, were these notes taken at the particular meeting that occurred 
on July 24? A. They were. 
Q. Did you take these notes yourself in the course of the meeting? 
A. I did. 
Q. Would you tell us based upon your recollection and refreshed by 
these notes what took place at this meeting? A. Well, if I gave you a lit- 
tle history the notes might make some sense. 
Q. Yes. A. We held a meeting of Local 782 drivers who were af- 
fected by the action of the Village Cab Company at the office of the union. 
I think it was the Thursday preceding the meeting of July 24, and at that 
time there was a resolution adopted by the membership authorizing the 
negotiating committee to enter into a collective bargaining agreement on 
behalf of those drivers in order to terminate the then strike. Prior to 
that meeting I had prepared questions which I put ifp )various peo- 
ple representing the cab company So we could have no misunderstanding 
about them. 


I first stated, noted who was present. I informed everybody pres- 


ent that those present, namely, Mr. Baggot, Mr. Grady, Mr, Schessley 

and myself, constituted the negotiating committee of Local 782 on behalf 

of the drivers employed by Blue Cab Company, Inc., and Village Cab Com- 

pany, and granted authority to enter into a collective bargaining agree- 

ment on behalf of the employees. I asked who was present on behalf of 

the cab company. We were informed that Mr. John Ugaste was appear- 

ing on behalf of -- 
MR. STACKLER: I object to the reading of these notes. It is purely 
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hearsay and appears within no exception of the hearsay rule. 

TRIAL EXAMINER: Can you testify so far as you can as to what 
occurred? If you feel it is necessary you may indicate your need to use 
the notes. 

THE WITNESS: They said that they were not there for the purpose 
of negotiating a contract because none of them had authority to negotiate 
a contract, they were there for the purpose of their negotiating, their go- 
ing out of business and that was already an accomplished fact since the 
beginning of business on July lst. They were engaged in the leasing of 
taxicabs and they were no longer engaged -- 

* * * * 

TRIAL EXAMINER: Who said this? 

THE WITNESS: Mr. Stackler who just made the objection said this. 

TRIAL EXAMINER: Next question. 

Q. (By Mr. Fitzgerald) You may proceed, sir. A. He said it had 
already been accomplished. I produced a copy of the Chicago Tribune 
wherein they were advertising for drivers and asked them if that was the 
basis on which they were now proceeding to do business. He said that 
was, they intended to do that in the future. I then had with me two con- 
tracts, one was the Village Cab and one was the Blue Cab Company which 
they were then using in soliciting drivers. I asked them whether this con- 
tract which I presented to Mr. Stackler was the contract which they are 
now uSing in the operation of their business and he said they were. And 
L asked him if they intended to do that in the future, and he said yes. I 
asked him whether they intended in the future to hire any drivers to drive 
cabs. He said he didn’t think so because it looked like they were just go- 
ing to do this. I asked him whether any of the drivers who entered into 

this contract with the Blue or the Village Cab Company had put up 
the hundred dollar security deposit, the hundred dollar deposit therein 
referred to, and he said thus far none of them, they didn't know when they 
would enforce it. I asked him whether they were giving these men vaca- 
tions. He said no. Were they giving them sick benefits? No. Were they 


paying unemployment compensation? No. Were they paying social 
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security? He said no. I said, "Well, will you negotiate with us the sever- 
ance pay for these employees who were on the payroll June 30, 19617" 

Mr. Ronald Stackler said no. I said, "Why not?" He said it wasn't in the 
contract. I said "It obviously was not in the contract because the con- 
tract expired and didn't anticipate it, but it would still be your duty to ne- 
gotiate."" He said no, it was not in the contract. Thereupon Mr. Schessley 
asked whether it would be possible to adjust the matter and made a sugges- 
tion perhaps they would give them some relief by the union taking a reduc- 
tion of 45 per cent going to the drivers instead of 47 1/2 and a correspond- 
ing relief to new drivers. And they would make some provision that would 


be acceptable to all parties for the purpose of making contributions to the 


Health and Welfare funds for part-time drivers. 
We left the room for the purpose of permitting them -- when I say 
we, that is all those representing the union left the room for the purpose 
of permitting them to discuss the matter among themselves, and when we 
returned we were told they could make no decision because Mr. Ugaste 
was not present and it was again reiterated that they had already gone out 
of the business and they were going to stay in the leasing business. 
TRIAL EXAMINER: Who told you this? 
THE WITNESS: This was stated by I think that statement was made 
by Mr. Stackler, Sr. 
TRIAL EXAMINER: I thought Mr. John Ugaste was present. 
THE WITNESS: He was there but Mr. John Ugaste said very little. 
Whenever a question came up he conferred very silently with one of the 
attorneys and the attorneys were the spokesmen. 
Q. (By Mr. Fitzgerald) Now, when they said Mr. Ugaste was not 
present -- A. They referred to Charles Ugaste. 
Q. Mr. Levinson, do you have any recollection at this time of any- 
thing further being said at the meeting without referring to your notes I 
mean? A. I think that about exhausts my recollection. 
Q. Would you care to look at your notes and see if there is any- 
thing further that transpired? A. I would, I might say immediately upon 
returning to my office I reduced to writing everything that transpired at 
that meeting. I have those with me also. The exact words that Mr. Ronald 
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Stackler used when I put this question to him at that meeting: Do you 
have authority to restore to work immediately the taxicab drivers and 

members of the union who are striking the company? We have no 
authority to employ anybody. We are here to negotiate our economic de- 
sire to terminate these two taxicab businesses and we have terminated 
such business. 

To the question: On Thursday evening July 18, 1963 at a meeting 
held at the office of the union, 505 Main Street, Maywood, Illinois, by the 
employees of the cab company, it was duly and unanimously resolved that 
the executive board of the union take all steps to protect the interests of 
the drivers. In pursuance of that authority the executive board on behalf 
of such drivers unreservedly offered to have all such drivers return to 
work under the terms and conditions contained in the collective bargain- 
ing agreement existing between the cab company and the union on dune 
30, 1963. When shall such employees return to work? 

Mr. Ronald Stackler stated, we are not employing any drivers. The 
drivers were informed of such change. The union has a certified letter 
of that stating that the contract would be cancelled. 

After presenting that to the attorneys and John Ugaste, an ad ap- 
peared in the Tribune wherein was stated in substance cab drivers want- 
ed to drive brand new cabs, 50/50 basis, apply in person, 259 South Boule- 
vard, Oak Park. He said that was their ad. 

I then stated the ad refers to brand new cabs, were any of these 
cabs used by taxicab drivers in the employ of the cab company prior to 
July 1, 1963. The answer was no. 

Question: What happened to these cabs? They first stated they 
didn't know. Then they said 46 cabs were on the street. 

MR. STACKLER: Objection. While notes may be used to refresh 


recollection, I don't think we ought to listen to the entire reading of the 


notes. 
TRIAL EXAMINER: After you have refreshed your recollection, 


state in substance what you also recall about the meeting. 
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THE WITNESS: They said there were 33 new cabs on the;street, 
13 were bought on time, 13 were used for a short time before that. 

MR. LEVY: He is still reading. 

THE WITNESS: No, I'm not reading from my notes. 

Another question was asked them, whether the agreement with the 
drivers that they were then signing up was a day-to-day agreement or a 
permanent one. They stated it was a day-to-day agreement and that the 
terms may be fixed by them from day to day if they wanted to change it. 
They left the contract specifically elastic so they could do that, 

Q. (By Mr. Fitzgerald) Mr. Levinson, I show you what is marked 
General Counsel's Exhibit 5A and B and will you look at those. Are these 
the type of agreements that you presented? A. These are the agree- 
ments. That is, identical copies of this were presented to them at the 
meeting, and these are the contracts to which I alluded when I|stated 
they were entering into contracts with drivers who responded |to the ad- 
vertisement. 

Q. Thank you. Will you continue on now if there is anything fur- 
ther that comes to your mind after looking at the notes? A. |They said 
that the lessees were not required to pay their own insurance, 

MR. STACKLER: Will you be more specific than they? 

THE WITNESS: Mr. Ronald Stackler, sir. 

A question arose as to the examination of the books which they had 
promised to make available to us at the meeting of June 24th, and I wrote 
down verbatim what their answer was to that. They said that it was the 
result of a misunderstanding that the accountants did not get together but 
they didn't think anybody was at fault and they would let us know Monday 
or Tuesday after they talked to Mr. Charles Ugaste whether they would 
permit an examination of books. 

We also had a discussion at that time with respect to the Oak Park 
Rent A-Car Company, The Village Blue Cab we were discussing, and the 
M&C, Inc. Andl said that one of the reasons we wanted to|see the books, 


240 we wanted to see whether or not Mr. Ugaste -- that is, Charles and John 
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Ugaste who were the officers and principal shareholders of all these 
three companies weren't diverting the profits of the cab company. 

* * * * * 

Q. Now, Mr. Levinson, were you ever contacted by anyone where- 
by you were granted permission or the union accountants were granted 
permission to look at the pooks? A. No, sir, I was not. 

* * * * * 

Q. (By Mr. Fitzgerald) Was Mr. John Ugaste at more than one 
deposition that you took, sir? That's John I'm referring to. A. I think 
John Ugaste was just present at one deposition some time in May of 1963. 

Q. Now, what is your recollection as to the dollar amounts John 
Ugaste gave as the gross volume of business of Blue Cab Company? 

A. He stated under oath at that deposition that Blue Cab Company's an- 
nual business was eight to nine hundred thousand dollars. 

* * * * 

CROSS EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Levinson, did you participate in any meetings prior to 
June 24, 1963, between Blue Cab Company and Local 7827 A. Ihave 
no recollection. June 24th? 

Q. Yes. I believe that's the first meeting you testified to. A. I 
have no recollection of it. I have a hazy recollection that your father 
came to my office. What we discussed, whether it was the pending case 
in the Federal Court, I don't know. I have no recollection. 

Q. Are you aware that such meetings occurred? <A. Well, they 


must have occurred. Mr. Baggot was very anxious to get this thing dis- 


posed of, and I know he was calling meetings and opportuning your father 


and Mr. Charles Ugaste to have almost constant meetings with him to get 
this thing settled, so those meetings must have occurred, and I think it 
was the consensus that the meetings would have done better without law- 
ers so I stayed away. 

Q. Isee. Did Mr. Baggot inform you of the intention of Blue Cab 
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Company to terminate its contract with Local 782? A. Mr. Baggot told 
me that Mr. Ugaste told him that the only way to get rid of the union was 


get rid of the drivers by going into a new deal. 
Q. Did Mr. Baggot tell you about the new deal? A. Yes. He said 
that Mr. Ugaste told him he couldn't live with the union so he was going 
to get rid of the union by terminating the contract and then just leasing 
cabs to the drivers. | 
Q. When did Mr. Baggot tell you these things? A. Some time be- 
fore the meeting of June 24th. 
* * * * | * 
Q. At the second meeting on July, I believe you testified it was 
July 24th of 1963, which also took place at the Hilton Hotel, would you Say 
that representatives of Blue Cab Company came to discuss the decision 
to go out of business, the new deal you talk about? A, Shall I state 
precisely what you said according to the notes I reduced to writing in your 
presence? 
Q. Give me a yes or no answer to my question. A. Restate your 
question. 
Q. Did you testify at the second meeting at the Hilton Hotel repre- 
sentatives of Blue Cab Company came to discuss their decision about go- 
ing out of business on July ist of that same year? A. Their exact words 
were that they were here to negotiate the economic desire to terminate 
the two taxicab companies and that they have so terminated|such business. 
Those were your words, sir. | 
Q. Nothing else said? A. Oh, there's a lot of discussion. I related 
it. 
Q. Was there also said that the purpose of the meeting was to dis- 
cuss not only the economic decision for going out of business but any ef- 
fects that decision might have upon the vested rights of the! employees 
under the old contract? A. No, sir, quite the contrary. you stated they 
had no rights, the contract terminated and all their rights died with the 


contract. 
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Q. Were you not in receipt of a letter which stated in response to 
Mr. Baggot’s request for a meeting on July 24th that that was the purpose 

of the meeting? A. There may be such a letter in existence but 
that isn't what transpired at the meeting. 

Q. Does your recollection recall it? A. You mean the letter? 

Q. Yes. A. There may be such a letter in existence but my recol- 
lection is very clear as to what happened at the meeting because -- 

Q. Your notes don't reflect anything to that effect? A. No letter 
was presented at the meeting; therefore, my notes -- 

Q. Don't you recall a statement by myself or any other representa- 
tive of the Blue Cab? A. Iagain reiterate -- 

Q. Don't readitagain. A. That you came there for the purpose of 
negotiating your economic desire to terminate the cab company. 

Q. Desire or decision? A. Desire or decision, one or the other, 
and that such termination has already been perfected. 

Q. Now, you Stated also that at that meeting it came out that there 
was severance pay to be paid to the former employees of the Blue Cab and 
Village Cab Companies and that currently lessees were driving taxicabs 
and were not being paid or netshaving deductions made for social security 

and a variety of other expenses and costs, is that correct? A. That 
in substance except that you said the severance pay was not paid because 
it was not provided in the contract that you terminated. 

Q. Do you recall that the contract had a provision for severance 
pay? A. I don’t recall it. I told you then whether the contract had such 
a provision: or not you were duty-bound to bargain for severance pay. 
You said stick to the contract, you know how to -- 

Q. Do you recall when you brought suit in the County Court of Cook 


County, Dlinois? A. Wait a minute. County Court in Cook County? That 
suit I think was filed in the second, either March or May. 

Q. Before the contract expired? A. Yes, while we were still hav- 
ing difficulty with you. You refused to pay the health and welfare funds so 


we sued you for it. 


* * 
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Q. (By Mr. Stackler) Are you aware that all of the vacation pay 
has now been paid to your clients, employees? A. No, sir. You asked 


mea question. We had Mr. Frank Baker examine your boo 


ks. We find 


you owe approximately $7 to $8,000 in vacation pay which you have not 
paid under the terms of the contract and which, according to your father, 


will not be paid until it is litigated. | 
Q. Mr. Frank Baker of the firm of Frank Baker and 
was? A. Mr. Frank Baker. It's his firm I take it. 
Q. Then he did examine the books? A. No. He had a limited 


examination. 


whatever it 


Q. But he did examine the books? A. Justa limited examination, 


sir. 


Q. That's your conclusion. A. Of the drivers employed to deter - 


mine whether they had vacation money coming, nothing else. He concluded 


from that examination they owe the drivers about $7), 
not been paid to this date. I would be very happy to bring i 


000 which has 
n the copy of 


his report. It's in my office. I didn't think we needed it here this morn- 


ing or I would have had it here. 
* * * 


JEROME B. SEWELL 


* 


was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


TRIAL EXAMINER: State your full name and address. 
THE WITNESS: Jerome B. Sewell, 127 North Dearborn, Chicago, 
| 


Illinois. 


MR. LEVY: Could we have a standing objection to all of this gentle- 


man's testimony? 
TRIAL EXAMINER: The record will so note. 
BY MR. FITZGERALD: 


Q. Mr. Sewell, will you state your business or profession? A. I 


am a court reporter. 
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Q. And in the course of -- do you perform your services in Cook 
County, Illinois? A. Yes,I do. 

Q. Now, are you also a notary public? A. Yes, lam. 

Q. In the course of performing your services, have you had occa- 
sion to take any depositions at the request of Mr. I. Harvey Levinson? 

A. Yes, sir. 

Q. I will show you two documents marked General Counsel's Ex- 
hibits 71 and 7K. Would you look at those, please? Particularly the last 
page? A. Yes, sir. 

Q. Do you recognize those documents? A. Yes. 

Q. What are they? A. They are transcripts of depositions that I 
took at Mr. Levinson's office on Friday the 3rd day of May, 1963, one of 
Charles Ugaste and one of John Ugaste. 

Q. Now, Mr. John Ugaste was the one marked as 7K, is that right? 
A. That's right. 

Q. And Mr. Charles Ugaste's as 71? A. That's right. 

Q. Now, did you then referring to the last page did you following 
the taking of these depositions -- well, strike that. What was the method 
by which you took the depositions? A. Tama shorthand writer, ina 
notebook such as these. 

Q. What did you do following the shorthand writing that you took of 
the depositions? A. When I got the order to transcribe it I dictated it 
into my dictaphone, my girl transcribed it, I read it over and checked it. 

Q. And are these exhibits you have just looked at the result of your 
dictation to your reporter? Your typist rather? A. Yes. 

Q. And you say you did check these over for accuracy against your 
notes? <A. Yes. 

Q. And following the checking these over, did¥ou then certify the 


fact that these were true and correct copies of what was stated at the 


depositions? A. Yes. 
MR. FITZGERALD: I will offer these now as General Counsel's 
Exhibits 7I and 7K. 


* * 
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CROSS EXAMINATION 
BY MR. STACKLER: 


* * * * * 


Q. Were the, was the deposition signed by Mr. Charles Ugaste? 


That's Number 71? 

MR. FITZGERALD: I object. They speak for themselves. 

MR. STACKLER: Well, I submit the Federal Rules require signa- 
tures unless waived. There is nothing in here that says signature was 
waived. 

THE WITNESS: I believe signatures were waived. 

Q. (By Mr. Stackler) Will you read your certification on Charles 
Ugaste's deposition, Exhibit 71. If these were waived, it would appear 
there, would it not? The same for John Ugaste's deposition, 7K? 

A. I know at one point in one of the depositions, Iam sure it was waived. 
His signature does not appear here in the certificate, and the certificate 
doesn't reflect the waiver. 

MR. STACKLER: On that basis alone I move the exclusion of both 
of these. The positions were not properly taken according to Federal 
provisions and are inadmissible. 

MR. FITZGERALD: I would like to be heard. I can recall Mr. 
Levinson if hecessary. Iam not certain at this moment whether it ap- 
pears in the transcript or not. If necessary I can recall Mr. Levinson 
who can testify that the signature of the deponent was waived by counsel 
for respondent companies and that would be the reason that signature 


would not appear on the deposition. 


* * * 


* 
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I. HARVEY LEVINSON 
called as a witness by and on behalf of the General Counsel and, having 
previously been duly sworn, resumed the stand and was further examined 
and testified as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. Mr. Levinson, were you present when all of the depositions 
were taken that have been marked General Counsel's Exhibit 7A through 
7K? <A. Iwas, sir. 

Q. As previously shown to you? A. Iwas, sir. I did the inter- 
rogating on behalf of the plaintiffs. 

Q. Do you recall at the initial depositions which were of May 3, 
1963, if there was any discussion regarding the fact of the deponent sign- 
ing the transcript of the deposition? A. I don't know whether it is ex- 
actly in that one or subsequent because that deposition was to continue, 
to be taken again at a later date, but Mr. Ronald Stackler who attended 
all of these depositions -- I don't know if it's in the first one because his 
father attended the first one, but thereafter he attended them and it was 
stipulated that, as Mr. Ronald Stackler proposed the stipulation, rather 
than have the witnesses return to sign these signatures should be waived, 
and it was so stipulated. It is in one of the volumes but I can't put my 
finger on it at this minute because I didn't pay much attention to it hav- 
ing waived it. That was all I was interested in. 

Q. It is your recollection that you do recall that? A. Itis in 
there. 


* * * * 


(The documents above referred to, 
heretofore marked General Counsel's 
Exhibits No. 71 and 7K, were received 
in evidence.) 


* * 
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CARL SCHANZLEH 
was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. State your name and business address, please. As 
is Carl Schanzleh, S-c-h-a-n-s-l-e-h. My business address is 127 North 
Dearborn. 

Q. Mr. Schanzleh, what is your business or profession? A. Iam 
a court reporter. | 

Q. And are you associated with Mr. Jerome B. Sewell's court re- 
porting service? A. Iam. 

Q. Handing you documents marked General Counsel's Exhibit 7A, 
7G and 7H, would you look at those and particularly the last page of each 


document? Do you recognize those documents ? A. Ido. 


Q. Are these documents which you either had prepared, by that I 


mean typed or were typed under your direction? A. Yes. | 

Q. And did you affix your signature to the final page of| each docu- 
ment certifying that they were a correct record of what transpired at the 

deposition whose date and name of the individual appear on the depo- 
sition? A. Ido. 

* * * * * 

Q. Did you read these typed materials prior to your affixing your 
notarization on the final page? A. You mean didI reread them after I 
typed them ? 

Q. Yes. A. I did. 

Q. Were they a correct portrayal of what took place a the depo- 


sition? A. Yes. 


* 
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JAMES JOSEPH ROBERSON 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: State your full name and address. 

THE WITNESS: James Joseph Roberson, 2037 North Aiken Ave- 
nue, Melrose Park. 

BY MR. FITZGERALD: 

Q. All right. Mr. Roberson, you can just sit back and relax and 
if you will try to keep your voice up so we can hear it over the air con- 
ditioner. Tell us, Mr. Roberson, have you ever worked for the Blue or 
the Village Cab Company? A. Yes,I have. 

Q. Which company have you worked for? A. Well, my main job 
was with Village but I have also received checks from Blue also. 

Q. What were your jobs with these companies? A. Iwasa full- 
time driver and a part-time dispatcher. 


Q. When did you start to work for either one of the companies? 
A. In the spring of 1961 I started with Village as a driver. 


Q. When did you begin your work as a part-time dispatcher ? ? 
A. The fall of 1961. 

Q. During the course of your employment, did you have occasion 
to talk with various officials of the Blue Cab Company? A. Yes, I did. 

* * * * * 

Q. (By Mr. Fitzgerald) Now, in the course of your employment, 
Mr. Roberson, were you a member of any group insurance plan? A. Yes, 
I was. 

Q. What plan was that? A. The Blue Cross Group Plan. 

Q. Did you have occasion to discuss this Blue Cross Group Plan 
with anyone during your employment? A. Yes, I did. 

Q. And when did this conversation take place? A. About the mid- 
dle of June of this year. 

Q. Who was involved in this conversation? A. John Ugaste, Jr., 
and Joseph Ugaste or he and myself. 
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Q. Where did this conversation take place? A. Just outside the 
manager's office. | 
Q. By manager's office, you mean one of the offices of Blue Cab 
Company? A. That is right. 
Q. Tell us what was said at this conversation and by whom. 
A. Well, I had just noticed a notice on the window stating that as of July 
1st Blue Cross Group Policy would be discontinued. So just outside the 
office I met John Ugaste, Jr., and Joseph Yori, and I asked them what 
this notice meant, and John Ugaste, Jr., said that as of July 1st there 
would be no more union drivers so there would be no more pay checks 
to take the dues out of. Then Joe Yori said that he had already sent a 
letter to Blue Cross. 
TRIAL EXAMINER: Who is Joe Yori? 
THE WITNESS: He is the bookkeeper I think his title is. 
TRIAL EXAMINER: Of what? | 
THE WITNESS: For the Blue Cab. ' 
Q. (By Mr. Fitzgerald) What did Mr. Yori say to you? A. He 
said he had already sent a letter to Blue Cross telling them to idiscon- 
tinue coverage as of July Ist. 
Q. Did you say anything at that time? A. Well, I just said this 
was another benefit that they were going to take away from us. 
* * * * * 
Q. (By Mr. Fitzgerald) Was anything further said at that conver- 
sation? A. At that conversation no, that was all that was said there. 
Q. Did you have any subsequent conversations on this same topic? 
A. About 15 minutes later I was talking to Casey who is the radio re- 
pairman and John Ugaste, Jr. | 
Q. Where did this conversation take place? A. This took place 


right outside the office also. 
* * * * * 


Q. (By Mr. Fitzgerald) You may continue. What was said at this 
time and by whom? A. I was talking with this fellow Casey, and John 
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Ugaste, Jr., came up to us and Casey said to him, "What does this notice 
mean?" And John Ugaste, Jr., answered -- 

* * * * * 

THE WITNESS: John Ugaste, Jr. said to Casey, "This does not 
affect you because you are not a union member. This only affects the 


union drivers that there will be no more coverage." 
Q. (By Mr. Fitzgerald) Was anything else said by Mr. Ugaste? 
A. Then Mr. Ugaste, Jr. said to me it wouldn't have to affect me, either, 


if I would like to continue after July Ist as a part-time dispatcher anda 
driver on a 50/50 lease basis. 

Q. Did you say anything to Mr. Ugaste? A. He said to me, "You 
would have to drive ona 50/50 lease basis because there is no more un- 
ion members because they have to take a withdrawal card to do this, see." 

Q. What did you say? A. I said to him that I couldn't take a with- 
drawal from the union. 

Q. Was there anything further said at this time? A. No. ThenI 
walked away. I walked away andI just about got to the door and I walked 
pack and I says to him, "What if an agreement is made between the com - 
pany and the union within the next 15 days before July 1st? Would we get 
out group policy back or not?" And he says not to worry about this be- 
cause there would never be another union contract. 

Q. By him youmean? A. Imean John Ugaste, Jr. 

* * * * 

CROSS EXAMINATION 
BY MR. STACKLER: 

* * * 

TRIAL EXAMINER: Who said that? 

THE WITNESS: John Ugaste, Jr., told me that. 

Q. (By Mr. Stackler) I show you an affidavit which is signed by 
James J. Roberson on July 18, 1963, before Robert Fitzgerald, attorney, 
NLRB, and ask you if you have ever seen that before. A. Yes, I have. 

Q. Is that your statement? A. Yes, it is. 
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Q. Do you notice on the first page that you say in that statement 
the group insurance plan, you were told the group insurance was going to 

be cancelled because on July 1st there would be no more drivers? 
A. That's right. | 

Q. Not employees, not union members, but drivers? Is ‘that cor- 
rect? <A. That's right. | 


* * * * * 


Q. You said on direct that you were told there would never be an- 
other union contract. A. That is correct. 
Q. Were you aware, did you learn subsequent to your being told 
this, subsequent to your being told there would never be another union 
contract, did you learn if Blue Cab or Village Cab had offered to enter 
into another contract? A. By this do you mean after? 
Q. After June 9th, wasn'tit? A. I don't know the exact date. It 
was the middle of June. 
Q. After the middle of June? A. After this statement was said 
to me, yes, I learned there was an offer had been made, much later on 
though. 
Q. Did you talk with John, Jr. often during your two yerxs employ- 
ment at Blue and Village? A. Just the last four months since he's been, 
four or six months since he's been with the company. 


* * * * 
| 


Q. (By Mr. Stackler) Are you picketing? A. Yes, Iam. 

Q. Are you receiving strike benefits 7 A. I'm receiving benefits 
from the International, yes. 

Q. From the International Brotherhood of Teamsters?) A. That's 
right. 

Q. How much are those benefits? A. $25.00 a week. | 


* * * * | * 


. (By Mr. Stackler) As a part-time dispatcher were you paid 


other than a straight salary for your work? A. No. | 
Q. You were not paid a percentage of the money you brought in as 


a dispatcher? A. No. 


294 
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Q. As a dispatcher you could not bring in money, could you’ 
A. No, I couldn't have. 

Q. So to your knowledge only drivers were paida percentage of 
their bookings, is that correct? A. As far as I know, yes. 

* * * * 

JOSEPH FELICETTI 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name and your address, please. 
THE WITNESS: Joseph Felicetti, F-e-l-i-c-e-t-t-i. 
BY MR. FITZGERALD: 

Q. Mr. Felicetti, have you ever worked as an employee of either 
the Blue or the Village Cab Company? A. Yes, sir, of the Village Cab 
Company. 

Q. How long have you worked for Village Cab? A. About three 
and a half years. 

Q. What was your job with the company? A. As a chauffeur. 

Q. Is that also called a cab driver? A. Cab driver also. 

Q. Now, during the course of your employment have you ever been 
at any meetings where the terms of a collective bargaining agreement 


were discussed? A. Yes. 


* * * * * 


Q. (By Mr. Fitzgerald) What date was this? A. On June 29th on 
a Saturday at the Village Hall Mr. Baggot, Police Chief Nester and there 
was a group of drivers that had attended that meeting. 


Q. And you were one of this group of drivers? A. I was, sir. 

Q. Was there any meeting prior to this, before this? A. There 
had been on a Friday that the chief had called us in. 

Q. Who had he called in on Friday? A. Oh, about 13 drivers. I 
couldn't name them all offhand. 

Q. You were one of the group? A. One of the group. 
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Q. Tell us what happened on the meeting of Friday -- strike that. 
Where did this meeting take place? A. In the Village Hall of Oak Park. 
TRIAL EXAMINER: This is a town hall? 
THE WITNESS: A town hall, yes, sir. In other words, a police 
station and everything. 
Q. (By Mr. Fitzgerald) Do you recall where in the village hall this 
took place? A. This took place inI believe what the chief had called the 


squad room. 
Q. Who was there besides the chief and the drivers if anyone? 
A. Just the chief and the so-called drivers that had been called in. 

* * * * * 

Q. Directing your attention to the meeting you mentioned on Satur - 
day which was June 29th, tell us if you will who was present at this meet- 
ing. A. Well, at this meeting was Mr. Baggot, Mr. Charles Ugaste, Chief 
Nester and the same group that had met the previous day. | 

Q. Where did this meeting take place? A. That was up in the I 
believe in the judge's chamber, the courtroom in other words, 

Q. Allright. Now, tell us to the best of your recollection who start- 
ed the conversation at this meeting, then what was said following that. 

A. Well, the chief of police had said, "Well, I have brought you boys up 
here. I will have a little say so. Then you can take it from there," speci- 
fied each man to make a speech, whatever he had to say within limting of 
five minutes. He made. his little speech. 

* * * * * 

Q. (By Mr. Fitzgerald) All right. Tell us what the chief said, just 
to your recollection what he said to youmen. A. He had stated the same 
thing like he said on Friday, that Charlie Ugaste had had him come to us, 
talk to us, he wanted us to take a cut in rate, we were to put up a hundred 
dollar bond because he claimed he was losing money in accidents and he 
would hate to see us go because we were good drivers, we didn't cause 
any trouble in the village. 

Q. When you say he, you are referring to? A. Chief Nester. 
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Q. Goahead. A. I don't recall any more. Those were the finer 
points of it because those points were really stressed to us, especially 
the hundred dollar bond. 

Q. All right. Now, what was said following this statement by the 
chief? A. Then he had said anybody else wanted to talk after this, like 
I had said before, limiting our speech to five minutes per man, stated 
what he could in that five minutes, have somebody else say something. 

Q. Did you say anything at that time? A. I don't believe, I had 
gotten up at one time. 

Q. Do you recall what else was said or what was said by anyone 
else? A. There was. We had discussed, a few drivers had gotten up. 

* * * * * 

Q. (By Mr. Fitzgerald) To the best of your recollection, what did 
the other drivers say? A. We had one driver get up which was Red 
O'Connell. I don't know his first name. He got up and asked Mr. Ugaste 
what was his chief beef. His chief beef he had claimed that he was losing 


money. 


* * * * * 


Q. (By Mr. Fitzgerald) This was in answer to Mr. O'Connell's 


question? A. That's right. 

Q. Tell us what Mr. Ugaste said. A. Mr. Ugaste said he has been 
losing money, he lost money last year, he lost $40,000. I believe that was 
the statement he had made, figure he had made, and he wasn't going to 
lose any more and he wasn't going to take any more money from any of 
his other businesses to put into this business to keep it going, and we 
were eating like a cancer, referring to the union. 

* * * * * 

Q. (By Mr. Fitzgerald) Tell us the words to the best of your knowl- 
edge what he said. A. He had said the union is eating like a cancer, eat- 
ing and eating and eating. 

Q. Was there anything further said by Mr. Ugaste? A. Then he 
said, "My offer is 42 1/2 per cent, the hundred dollar bond, take it or 
leave it. Iam through talking.” 
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Q. Was there anything else said? A. Then Mr. Chief Nester had 
made a motion that the officials would leave and that the men would talk 
it over among themselves to try to come to some solution, which we did. 

Q. You talked it over while the other people, the drivers talked it 
over alone, is that correct? A. That is correct, sir, while all the offi- 
cials were out of the room. 

Q. Did the people then return into the room? By that I mean 


Charles Ugaste, Mr. Baggot and the chief, and you discussed it? A. Also 


our business agent, Mr. Pat Landi had been there, too. 
Q. What happened when all these men returned? A. When they 
returned we, the drivers, had come to a conclusion that since the man is 
losing money we were willing to drop our percentage but keep our bene- 
fits, eliminate the hundred-dollar bond that he wished to have. We would 
drop our percentage down to 43 1/2 per cent. 
Q. Did you say or somebody for the group say this to Mr. Ugaste? 
A. Yes, sir. We hada spokesman for ourselves. | 
Q. Who was it? A. This was back again to Mr. Red O'Connell. 
Q. Tell us what Mr. Red O'Connell said to Mr. Ugaste, A. Mr. 
O'Connell said, "This is a proposition, a proposal we can offer to the 
men. We are not going to say we will. We will try, we will bring it back 
to the men at 43 1/2 per cent and we will see what we can do with that." 
Well, in themeantime Mr. Charlie Ugaste said, "No, it's 42 1/2 per cent, 
that's it. Take it or leave it. As of midnight Sunday no more cab com- 
pany. You fellows are no more union. I'm not having any more union 
contract. You are no more employees as of Sunday midnight. If you want 
to go to work come to me working on a leasing basis, 50/50, that's it.” 


Then, well, there was nothing else to say and the meeting was over. 
* * * * * 
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CROSS EXAMINATION 
BY MR. STACKLER: 

* * * * * 

Q. Who called that meeting on the 29th? A. I understand Mr. 
Louis Kane, the dispatcher. 

Q. But he wasn't at that meeting? A. No, sir. 

Q. Who told you about the meeting? A. Mr. Louis Kane. 

Q. What about Police Chief Nester? A. He didn't tell me any- 
thing till I got in there. 

Q. Then you talked to him? A. Then I talked to Police Chief 
Nester. 

* * * * * 

Q. Was it usual for Mr. O'Connell to be a spokesman for the mem - 
ber employees of Local 7827 <A. No, Sir. 


* * * * * 


Q. (By Mr. Stackler) Was he an officer of the union? A. No, sir. 


Q. Who was president of the union? A. Who was president? Mr. 
Frank Grady. 

Q. Of the local? A. Of the local. 

Q. What was Mr. John Baggot's position? A. Secretary-treasurer. 


Q. Secretary-treasurer. Mr. Baggot was present at this meeting 
on the 29th, was he not? A. Of the 29th. 

Q. Was Mr. Grady present? A. No, sir. 

Q. Did Mr. Baggot say anything at the meeting? A. He saida few 
words with Mr. Charles Ugaste in the other chamber. What was discussed 
I wouldn't know. But not at our meeting. 

Q. But there Mr. Baggot wasn't the spokesman? A. No, sir. 

Q. Was he the only officer there? A. There were two officers of 
the local. 

Q. Who were they? A. Mr. John Baggot and Mr. Pat Landi. 

Q. Was Mr. Pat Landi there? A. Yes, Sir. 

Q. Two officers were present, yet Mr. O'Connell was the spokes- 


man? A. Spokesman of the drivers, yes, sir. 
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Q. Mr. Ugaste said that, when Mr. O'Connell offered to|work at 
43 1/2 per cent bookings as spokesman for the group, you say Mr. Ugaste 
said to the drivers, to everybody there I suppose, "Come to work on July 
1st on a 50/50 basis as lessees," is that substantially what you said? 
| 
A. Yes. 
Q. He included all of you who were in that room, didn'the? A. He 
said, "If you want to work ona 50/50 basis you can come to work that day." 
Q. He didn't just say, "You, Mr. Felicetti, you come and work on 
that day"? A. No, sir. 
Q. He addressed it to all of you? A. To the group. 
Q. Was everybody in the group a member of the union?) A. Yes, sir. 
Q. And he invited all the union members to come and work? ? A. I 
am referring to the members that was present, but the chief is not a union 
member. 
Q. Certainly, certainly, but he invited everybody who was a driver 
to drive again. The chief wasn't a driver before so he wouldn't come to 
drive, but he invited all the members who had been drivers td come to 
drive again on Monday, is that right? A. Yes, sir. 
* * * * * 
Q. Have you been picketing since July 19637 A. First, yes. 
Q. Are you receiving strike benefits? A. Strike benefits? y 


Q. From the International Brotherhood of Teamsters? | A. From 


the International, we are, yes. 

Q. How muchare those? A. $25.00 per week. 

* * * * * 

Q. (By Mr. Stackler) How did the 13 drivers vote or turn down the 
proposal that you said Mr. O'Connell and Mr. Ugaste were throwing back 
and forth to each other, the 42 1/2 per cent versus 43 1/2 per cent? Did 
the drivers raise their hands to vote, write out a secret ballot, did they 
just say aye or nay? A. They just voted among themselves) to reject it. 

Q. Purely voice? Orally? A. Orally. 


* * * 
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REDIRECT EXAMINATION 
BY MR. FITZGERALD: 


* * * * * 


Q. For whom was Mr. O'Connell the spokesman and at what time? 


A. For us referring to the drivers that had been called for that special 
meeting on June 29th. 

Q. And when I say at what time I mean in the course of the meeting 
when did he act as your spokesman? A. Right when Mr. Ugaste had made 
the statement. We were going to talk it over as I had said previously that 
they had gone into the anteroom and we took a voice vote among us drivers 
and we elected O'Connell to speak because he had a little wording that he 
could use by himself and we figured he would be the logical spokesman. 

* * * * * 

WALTER JOHN DUNKOVICH 
was called as a witness by and on behalf of the General Counsel and, hav- 
ing been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: Will you state your name and address, please. 

THE WITNESS: Walter John Dunkovich. My address, 218 North 
Central Avenue, Chicago, Illinois. 

BY MR. FITZGERALD: 

Q. Mr. Dunkovich, have you ever worked either for the Blue or the 
Village Cab Companies? A. I have worked for both companies. 

Q. In what capacity, what job? A. A cab driver and a dispatcher. 

Q. Now, when did you start with either of the companies, your first 
employment? A. I'd say 1953. 

Q. And you say you have worked for both companies. Have you 
worked in the capacity of both driver and dispatcher for both companies *% 
A. Yes, sir. 

Q. During the course of your employment with the companies, have 
you ever talked with any of the officials or owners of the company concern- 


ing union affairs? A. Well, we bad discussions of union affairs. 
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Q. Can you recall when the first of these discussions took place? 
A. I don't get the question. Now, you mean after the strike or before the 
strike? | 

Q. Well, let me ask you that way then. Did you have any discussion 
with any of the company officials before the strike concerning union af- 
fairs? A. No, not concerning union affairs before the strike. 

Q. After the strike did you have any discussions? A. Yes. 

Q. Tell us now to the best of your recollection when the) -- first 
was there more than one conversation? A. Just one conversation that 
I had with Mr. Charles Ugaste. | 

Q. When did this conversation take place? A. I would eny about 
three weeks after the strike started. I was picketing, I believe the four 
to eight shift. 


* * * * * 


| 
Q. I will ask you another question. I'm sorry. Now, when you were 


picketing can you tell us where you were in relation to the company garages 
or -- A. I was outside the company garage right at the Cuyler garage's 
door. 

Q. And who was present at this time when you talked with Mr. Charles 
Ugaste? A. Just Mr. Charles Ugaste and Mr. Pope and myself. 

Q. Tell us what was said at this conversation and by whom. Who 
started the conversation? A. Well, Mr. Ugaste came out and said hello, 
which he did to me, and I said hi to him. And he said that, well, we got 
talking about the weather and everything, and then he says that the fellows 
were making a killing in there. AndI said, "Well, that's fine for them, and 
I'm still a union man, that's their privilege, if they want to work they can 
work." AndI said, "You know," I said that we hada lot of trouble once 
before, a strike that we had before that was -- 

* * * * * 

THE WITNESS: I said our business was just being built up again. 
And he says he was tired of, he wanted to run his own company and it was 
his business and he would run it the way he wanted to and he was tired of 


the union running his business. | 
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Q. (By Mr. Fitzgerald) Did you say anything or was there anything 
further said? A. Nothing further was said. 

Q. Mr. Pope did not participate in the conversation? A. No, he 
didn't. 

Q. At any time since the strike began, did you have any conversa- 
tions with any other officers? A. Yes,I did with Mr. John Ugaste. 

Q. When did this take place? A. The week after the strike had 
started. I went in for my pay check. 

Q. Tell us where this was, when this conversation took place. A. It 
was in the office. 

Q. Who was present at this time? A. Just John and I. 

Q. Tell us what was said by John and by yourself. A. John said, 
You want a cab?" I said, "You know better than that. I'm a union man." 
That's all that was said. I got my check and I left. 

* * * * 

CROSS EXAMINATION 
BY MR. STACKLER: 

* * * * * 

Q. Where are you working as your main job? A. Kruger Auto 
Livery. 

Q. Is that an undertaking establishment? A. That's right. 


Q. During your picketing have you been receiving strike benefits *% 


A. Receiving any benefits? 

Q. From the International Brotherhood of Teamsters? A. Yes, 
I have from the International. 

Q. How much are those? A. $25.00 a week. 


* * * * 
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JOHN BAGGOT 
was called as a witness by and on behalf of the General Counsel and, hav- 
ing first been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name, please, and your address. 
THE WITNESS: John Baggot, business address 5050 Main Street, 
Maywood, Illinois. 
BY MR. FITZGERALD: 


Q. Mr. Baggot, what is your business or profession? (A. I'm secre- 


tary-treasurer of the Teamsters Union, Local 782. 
Q. In the course of your position with this union, have you had occa- 
sion to enter into any collective bargaining agreements with either the Blue 
or the Village Cab Companies? A. Yes, Sir. 
Q. I will show you what is in evidence as General Counsel's Exhibits 
2(a), 2(b), 2(c), and 2(d). Will you look at those, please? Do jyou recognize 
those? A. Yes, sir. | 
Q. And are these the agreements, these are your signatures on the 
last page of each of these documents? A. That is correct, sir. 
Q. And were these the agreements which you reached after negotiat- 
ing with Blue and Village Cab Company? A. That's correct. 
Q. Now, with whom did you negotiate these agreements? A. The 
last agreement dated May -- I have to get the date. 
Q. Yes. I think it would be (b) and (d) probably. A. This was nego- 
tiated at 33 South Ashland Avenue in the office of the Joint Council 25 of 
Teamsters. Present at the negotiations was Chief Nester from, the Chief 
of Police of the Village of Oak Park and Harris, the village manager. 
Q. Now, is this where they signed on the date that appears there? 
A. That's correct. 
Q. March of 19627 A. That is correct. And Mr. Ugaste, Charles 


Ugaste. 
Q. And did you negotiate with Charles for both agreements? A. That's 


correct. | 


* 
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Q. Now, Mr. Baggot, I show you what is in evidence as General 
Counsel's Exhibit 3(a) and 3(b). Would you look at those, please? Do 
you recognize those letters? A. Yes, I do. 

Q. Did you receive those letters? A. I received those by certi- 
fied mail. 

Q. Had you received any request to bargain from either Blue or 
Village Cab Company before you received these two letters? A. No, 

I haven't. 


* * * * * 


Q. Well, I will show you what is marked General Counsel's 4(a) 


and 4(b) and ask you to look at them, please. A. Yes, Sir. 

Q. Did you then send these letters marked or rather introduced 
as General Counsel's Exhibit 4(a) and 4(b) to the companies, Village and 
Blue Cab? A. Yes, I did. 

Q. Which is the first union demand made upon the company? 

A. That's correct. 

Q. To negotiate a new contract this year? A. That's correct. 

Q. Did you receive a reply from anyone in response to these let- 
ters? <A. Yes, I did. 

Q. I will show you General Counsel's Exhibit 6. Will you look at 
that, please? A. I got this from the attorneys for the company. 

Q. And was this the only reply you received? <A. That's the only 
reply. 

Q. What was the next thing that you or any representative of the 
union did following the receipt of this letter from Mr. Ugaste? A. On 
about the middle of May I called Mr. Charles Ugaste on the telephone. 

Q. Allright. Iassume you knew Mr. Ugaste’s number and you 
had called him before? A. Yes, I did. 

Q. What was the conversation at this time? A. I told Mr. Ugaste 
I would like to sit down and talk about the contract that was expiring June 
30th. 

TRIAL EXAMINER: What approximate date was this? 
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THE WITNESS: I beg your pardon? 

TRIAL EXAMINER: What was the approximate date? 

THE WITNESS: Around the middle of May 1963. 

. (By Mr. Fitzgerald) Tell us now again if you will what was said 
in this conversation. A. Mr. Ugaste said that he was not bargaining, 
there was no employees to be bargaining after May the 30th or jafter June 
30th. He said he was not going to be in the business, there wad no cab 
drivers to be employed by his company. So I asked him if I could come 
in and sit down to talk to him, that I would like to talk over some other 
things pertaining to the contract. He said that I could come in and talk 
to him but he would not talk contract, there would be nothing official on 
the contract. So on the same day, that was at Mr. Ugaste’s office -- 

A. He said he was not going to talk contract because the contract 
was expiring, we were already notified officially the contract was expired, 
he said he would not negotiate a contract. He said he was going into the 
leasing business. I told him at that time, I said, "I have copies, I have 


written to the International, the Commission, I have received Copies of 
these agreements that International Teamsters have with other companies 
all over the country." He said he was not going to negotiate aly contract 
with our union, there would be no union employees in his company, that we 
were a cancer that was eating into him, that he had lost several hundred 
thousand dollars with the union. 
To the best of my knowledge I told him it was illegal, that he couldn't 
throw his employees out after being employed by his company|for this num - 
ber of years, under the law he had to negotiate a contract, we were willing 


to. 


He said on advice of his attorneys he was not going to talk contract 


and as far as he was concerned the union was out and so were the employ- 
ees that were members of the union. That's to the best of my knowledge 
the conversation. | 
Q. All right. What happened following this meeting with Mr. Ugaste? 
What was the next thing that you did in behalf of the union? A. The next 


meeting, Commissioner Bowen, we had notified Conciliation. 


* * * * 
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Q. (By Mr. Fitzgerald) Now, Mr. Baggot, I show you what is mark- 
ed General Counsel’s Exhibit 8 for identification. Would you look at this, 
please? A. This is a standard form furnished by the Federal Mediation 
and Conciliation Service which we filed with the Federal Mediation and 
Conciliation Service. 

Q. Is this your signature? A. This is my signature on the bottom. 

Q. Will you look at the second sheet, please? A. That's the name 
of the companies, Blue Cab Company, 259 South Boulevard, and Charles 
Ugaste, secretary, and the Village Cab Company, 259 South Boulevard, 
Charles Ugaste, president. 

Q. Was this second sheet attached to the first sheet? A. Yes, it 


Q. When you sent it? A. Yes, it was. 

MR. FITZGERALD: I will offer this in evidence, General Counsel's 
Exhibit 8. 

TRIAL EXAMINER: General Counsel's Exhibit 8 will be received. 


(The document above referred to, here- 
tofore marked General Counsel's Ex- 
hibit No. 8 was received in evidence.) 


* * * 
DENNIS A. ROSS 
was called as a witness by and on behalf of the General Counsel and, hav- 
ing been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: State your full name and your address. 

THE WITNESS: Dennis A. Ross. My address of employment is 310 
West Madison in Chicago. 

BY MR. FITZGERALD: 
Q. Mr. Ross, your business address, 310 West Madison, what com- 


pany is that? A. That's the International Business Machines Corporation. 
Q. What is your job or position with that company? A. I'm anad- 


ministrative supervisor. 
Q. What does your job entail with the company, what function do 
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you have? A. The functions I control are cash funds, I also control ship- 


ments of supplies, receipt of parts and I also control the rental typewriter 


program. | 

Q. Now, Mr. Ross, did you give a deposition in Case Number 63 C 
470 in the Northern, United States Court for the United States of Illinois, 
Eastern Division, on July 31, 1963? A. Yes, I did. 

Q. Was this in the law office of Mr. I. Harvey Levinson? At 33 
North LaSalle Street? A. Yes, it was. 

Q. Now, pursuant to that deposition, or I should say during the 
course of that deposition did you produce certain records from IBM Com- 
pany not only of your own company but of the Blue Cab Company? A. Yes, 
I did. 

Q. Will you look at these statements, General Counsel's! Exhibit 
Number 9-1 through 9-177 Do you recognize them? A. Yes, Ido. The 
checks have been detached, the check vouchers have been detached. 

Q. All right. Are these statements you have looked at part of the 
material you produced under ths subpoena or when you testified on the 
deposition? A. Yes, they are. 

Q. I will show you what is marked General Counsel's Exhibit 9-1, 
Will you look at that and specifically the date appearing on that? A. De- 
cember 1961. 

MR. FITZGERALD: Mark this 10-1, please. 


(The document above referred to was 
marked General Counsel's| Exhibit No. 
10-1 for identification.) 


TRIAL EXAMINER: What are these now? Checks? — 

MR. FITZGERALD: Yes. 

TRIAL EXAMINER: What are these to establish? 

MR. FITZGERALD: The fact that the bills from Blue Cab Company 
were in effect paid by the IBM Company with this check. 

TRIAL EXAMINER: Is there any question but what you were paid 
that, Blue Cab Company was paid by IBM within short order after these 
bills were rendered? 


* * 
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MR. STACKLER: I think on the basis of these indorsements, I have 
no objection. 

THE COURT: All right, then. Is there any question but what these 
bills were paid within whatever the customary time is for the payment of 
such bills as are included in this General Counsel's Exhibit 97 

MR. FITZGERALD: We just want to check and see the year. 

TRIAL EXAMINER: Well, would you do so? 

MR. STACKLER: Are you going to cover this to a 12-month period? 
They cover about an 18-month period. 

MR. FITZGERALD: February of 1962. 

MR. LEVY: These checks run all the way up to just recently. 

MR. FITZGERALD: I'm sorry. There are also statements of March 
and April of 1963. I frankly haven't had a chance to get the exact month or 
date of all of them. 

TRIAL EXAMINER: Each one of these statements is dated, is that 
correct? 

_ FITZGERALD: Yes. It appears to be by month, yes, sir. 
_STACKLER: What is the last month? 

._ CHARONE: The last month is June of 1963. 

_ FITZGERALD: And the beginning month is January of 1962. 
. STACKLER: Let them in. 

_LEVY: All right. We will stipulate. 

TRIAL EXAMINER: What will you stipulate? 

MR. LEVY: We will stipulate that these -- 

MR.STACKLER: Are checks of IBM. 

TRIAL EXAMINER: I don't have any interest in receiving the checks 
physically if there is no dispute but what IBM paid its bills. 

MR. STACKLER: No, we have no dispute. 

TRIAL EXAMINER: One of your customers is IBM. Statements 


have been received as General Counsel's Exhibit 9. Now, did this custom - 


er, International Business Machines, pay the bills rendered on whatever 


date the bills bear‘ 


MR. LEVY: Yes. 
MR. FITZGERALD: We will stipulate as to the bills. 
TRIAL EXAMINER: All right. There is no reason at all to receive 
this collection of documents you were going to offer as your Number 10. 
MR. FITZGERALD: Yes. I will withdraw it. I would like to ask Mr. 
Ross another question or two. 
Q. [By Mr. Fitzgerald] Mr. Ross, would you look at General Coun- 
sel's 9-1 again, please, and in reading this exhibit does this indicate to 
you what services the Blue Cab Company performed for the IBM 
Company? A. Yes, it does. It indicates that they are picking up mer- 
chandise from our office at 310 West Madison and taking it to) the location 
as specified. 
Q. Now, if I may just ask you where it says under the column date, 
it says 1, carrying over to the next column it says from and to, we have 
310 Mad., then O-Hare under the to. That would mean that on the first of 
the month which would be December 1961 the Blue Cab picked up some- 
thing from 310 Madison Street in Chicago and delivered it out to O'Hare 
Field, is that correct? A. That's correct. 
Q. This would be the type of bills that you would have paid the Blue 
Cab Company for in other words the type of service? A. That's correct. 
Q. Did you have in your or do you have in your company certain 


code numbers for the type of services that were performed by Blue Cab 


Company? A. We provide an account code which is written|on each 
voucher to specify that it is transportation. 
Q. Now, do you have any independent recollection of what your code 
number would be for say O'Hare or a delivery of parts from |your Madison 
Street address to O'Hare Field? A. Well, this account code would be the 
same as any delivery account code. It should have a minor account, the 
last four digits being 0457 or 0537. We have had a change in the code 
structure. 
Q. I show you what purports to be a check from IBM ahd a redor 
pink statement from IBM and ask you if that refreshes your recollection 
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in this regard. A. Yes. The office which is listed to our office, 539, 
this shows the charge is being given to our Chicago Parts Center, the 
address I am located at, the 17052, the first five digits of the account 
code specifying a division in IBM, DP being the administration, the 0537 
reflects transportation. 

Q. Would you then issue what appears to be a check, an IBM check 
based upon your blue or pink sheet? A. The check would be issued as 
a result of the statement. 

Q. To your knowledge all of these statements which are General 
Counsel's Exhibit 9 have been paid by IBM? A. Yes, there are checks 
corresponding to each statement. 

Q. Now, this code number, 539, which I think you indicated was one 
of your accounting codes, what does this number mean to you? A. The 
539 is an office code. 

Q. What does it mean? A. This specifies that the charge is to be 
directed at that specific office. Each office in IBM is assigned a number 
and when an account coding is made in our cash fund the account charged 
plus the office charged determine where the expense should be incurred. 


Q. Now, would there be any way of determining whether this was a 


regular or emergency type service? A. From the account code, no. 


Q. How would you determine whether this was a regular service or 
a special service? A. From the documentation there would be no real 
way of determining whether it would be a regular or emergency type of 
service. 

Q. Do you have what is commonly called an emergency part center? 
A. Yes, we have. 

Q. Where is this located? A. This is also located at 310 West 
Madison. 

Q. Would you have employed by you, I mean IBM have employed 
Blue Cab Company to deliver parts for the Emergency Parts Center? 
A. We would have employed them to make shipments for us. 

Q. And where would these shipments go? A. The destination I 
couldn't tell you specifically. 


113 


Q. Allright. Would they be, some of the destinations be located 
outside the State of Illinois? A. Specifically again I couldn't answer you 
as I said in my previous testimony since I couldn't specify that a particu- 
lar shipment was picked up and sent to a location outside the State. 

Q. Is it your regular practice then when you would send a part and 
send it by means of Blue Cab Company to go to O'Hare International Air- 
port, would some of those parts that would go to O'Hare International then 
be shipped to points outside the State of Illinois? <A. Yes. | 

MR. FITZGERALD: That's all the questions I have. 

CROSS EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Ross, [we] have gone around on this once before, haven't 
we? When these goods as indicated on the records in GC Ex. 9, which 
Mr. Fitzgerald showed you, are picked up or were picked up|by Blue Cab 
Company through June of 1963, these records do not show the destination 
of those, do they? A. That is correct. | 

Q. When you testified just recently in response to the question as 
to whether goods delivered to O'Hare International would be bound for 
destinations outside the State of Illinois, when you answered/affirmatively, 
you did that by way of conjecture, did you not? A. Goods will be deliv- 
ered to O'Hare International Airport which are shipped out of the State. 

Q. You don't know what portion of these so represent? A. No, I 
couldn't say what portion or who receives these goods. 

Q. Now, when goods are delivered, to take an example, I. H. C., 
that would be in the City of Chicago, IHC? A. International Harvester 
Corporation. 

Q. What is that, 17th and Roosevelt Road? That Roos, is that it? 
A. That's right. | 

Q. That's in Chicago. Would that be for ultimate use|by that com- 
pany? A. Yes, it would be. 

Q. And 618 South Michigan, this is all that's indicated. A. This 
is an IBM location. | 
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Q. That would be within the same company, within the City of Chi- 
cago? <A. That's correct. 

Q. Elk Grove Village is that a suburb of Chicago? A. Yes. 

Q. Within the State of Illinois. So without going through every 
item on these 17 statements, when the designation is other than O'Hare 
Airport and such address as Elkhurst, Elk Grove Village, a street ad- 
dress in the City of Chicago, you would testify that these are deliveries 
by Blue Cab solely for the State of Illinois? A. Yes, unless there are 
any others mentioned. I don't know if there are or not. 

* * * * * 

Q. (By Mr. Stackler) Do you know, Mr. Ross, if flights land at 
O'Hare International Airport from points in the State of Illinois? 

* * * * 

THE WITNESS: Yes. 

Q. (By Mr. Stackler) For instance, Peoria, Rockford? A. Yes. 

Q. Does IBM maintain any office outside the City of Chicago in 
the State of Illinois? A. Yes, they do. 

Q. Where are they? A. Springfield, Moline, Peoria, Rockford, 
principally. 

Q. Does the IBM in its parts replacement division at 310 West 
Madison, Chicago, make deliveries or shipments from the Chicago office 
to one of the other Illinois offices? A. We do ship to the other offices. 

TRIAL EXAMINER: Any further questions 7% 

Q. (By Mr. Stackler) Would the answers you gave with regard to 


O'Hare Airport also apply to any notations that might appear on these 


statements to other types of destination, Midway which I would suppose 
would be Midway Airport, and Greyhound which I suppose would be Grey- 


hound Bus Terminal? A. That's correct. 


* * * * 


11§ 


REDIRECT EXAMINATION 
BY MR. FITZGERALD: 


Q. Mr. Ross, I believe that on cross examination you said IBM has 


offices in Illinois, other offices? A. That's correct. 
Q. And does IBM also have offices outside of the State of 
throughout the United States? A. Yes, they do. 
Q. Do you ship goods from your 310 Madison Street offi¢ 


Illinois 


e to other 


offices of IBM located throughout the United States other than fhe State of 


Illinois? A. In the general midwestern area. 


Q. You include states other than Illinois? A. Yes, Wisconsin, 


Minnesota, Indiana, Kentucky, Ohio, Michigan, Pennsylvania. 


Q. Allright. In the regular course of your business do some of 


the parts you send out from 310 Madison go to these other states you 
| 


listed? A. Yes, they do. 


Q. And do you send them by means of either O'Hare International 


Airport or Midway Airport or Greyhound Bus Service? A. Yes. 


*K * * * 


* 


. (By Mr. Fitzgerald) Now, when you use taxicabs to perform 


this service of delivering your parts to these various transportation ter- 
minals, do you use only Blue Cab Company? A. This is the only cab 


company we use, yes. 


Q. So that any parts that you would send to these various transpor- 


tation facilities such as O'Hare and Midway and Greyhound Terminal 
would be sent by means of Blue Cab Company if they go by cab? <A. Yes, 


this is the only cab company we use. 


* * * 
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LEONARD DE MICHELE 
was Called as a witness by and on behalf of the General Counsel, and, hav- 
ing first been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: State your name and address, please. 

THE WITNESS: The name is Leonard DeMichele, 1963 York Lane, 
Highland Park, Illinois. 

BY MR. FITZGERALD: 

Q. Mr. DeMichele, what is your business or occupation? A. We 
distribute automotive parts and truck parts. 

Q. When you say we, who do you mean? A. The Westmont Auto- 
motive Parts Company and the Factory Motor Parts Company. 

Q. Can you tell us briefly what type of parts? By type I mean what 
manufacturer, the name of the manufacturers of these auto parts that you 
sell. A. These are Chrysler Corporation parts, replacement parts for 
Chrysler Corporation vehicles. 

Q. Now, where do you, when I say you I mean your company or com- 
panies, receive these parts from, what source? A. Center Line, Michigan. 

Q. What is located at Center Line, Michigan? A. That is the parts 
plant, the main parts plant for Chrysler Corporation. 

Q. Do they have a brand name these use on their -- A. Mopar. 

Q. Do you then purchase or order these parts directly from the 
Mopar plant in Center Line, Michigan, is that correct? A. Yes. 

Q. And you receive them in your local -- A. Warehouse and we 
distribute them from there. 

Q. Did you during the course of your operations inthe last calendar 
year, 1962, sell parts to the Blue or the Village Cab Company? A. Yes. 


* * * * * 


Q. What is your position with these two companies? A. Iam the 


president of Factory Motors and the secretary-treasurer of Westmont. 


350 Q. You are in an executive position with these two companies? 


A. Right. 
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Q. And make policy decisions? A. Right. 


Q. Now, Mr. DeMichele, I will show you what is in evidence as 
General Counsel's Exhibit 7J and ask you to look at that. Would you have 
seen this before at any time? Oh, I'm sorry. A. Well, I didn't see this 


particular -- 


Q. This would be a document that you had not seen previously. I 


will show you, referring you to page 16 and specifically to the dollar fig- 


ures reflected in about the center of the page and ask you to read those 


over and see if they refresh your recollection. A. Do you want me to 


read it out loud? 


Q. Why don't you read it to yourself and see if they refresh your 
| 


recollection on the dollar amounts reflected in your invoices, 


Well, these would be correct, these figures. 
Q. Your recollection is refreshed then? A. Yes. 


* * * * 


A. Yes. 


* 


TRIAL EXAMINER: Do you have a recollection as to what you 


testified at that time? 
THE WITNESS: Yes. 
TRIAL EXAMINER: What is the period covered? 


THE WITNESS: I believe it was all of 1962 and up through June of 


1963, first half of 1963, all of 1962 and half of 1963. 
TRIAL EXAMINER: The parts that you sold to whom ¢| 


THE WITNESS: The parts that we sold to Blue Cab Company from 


Westmont Automotive Parts and from Factory Motor Parts. 
TRIAL EXAMINER: What was the total? 


THE WITNESS: Well, it's there. In 1962 it came to I think $10,000. 


From one of the two companies. I don't have the, I don't recall exactly, 


but -- 
Q. (By Mr. Fitzgerald) I will offer you this document 


again and 


see if you wish to refresh your recollection as to both companies. 
A. Well, these are the correct figures, $10,122.27 for the year 1962. 


TRIAL EXAMINER: From what to what? 
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THE WITNESS: From January through the end of the year. 

Q. (By Mr. Fitzgerald) From what company was this total amount 
of sales made? A. This was Factory Motor Parts to the Blue Cab Com- 
pany. 

Q. Now, do you have any recollection as to the amount of sales by 
Westmont to the Blue Cab? A. Westmont is here. Westmont to the Blue 
Cab Company totals $3,720.40 and that's for all of 1962. 

Q. Now, when you gave these figures in your deposition, were they 
as a result of your looking at your company invoices and totalling up the 
total sales for both for that year, for both companies? A. Each month 
was broken down per company, then there was a monthly total, and they 
totalled those invoices, the monthly total, in the offices to get the annual 
total. 

* * * * * 

Q. Mr. DeMichele, could you give us approximate total amounts as 
to the business that Factory Motor Parts does during the course of the 
fiscal year 19627 A. 19627 Approximately $2 million worth. 

Q. Of that $2 million were some or all of these parts purchased 
from the Chrysler Corporation plant located in Center Line, Michigan‘ 
A. Yes. I would estimate around 85 per cent come out of that plant. 

Q. Would they be over $1 million worth of parts that your company, 
Factory was it? A. Factory Motor Parts. 

Q. Purchased from the Chrysler Corporation plant at Center Line, 
Michigan? A. Right. 

Q. Had received directly from that location? A. Right. 

* * * * * 

REDIRECT EXAMINATION 
BY MR. FITZGERALD: 
Q. Mr. DeMichele, can you tell us more specifically what per cent 


of this minority of the parts that you would sell to Blue Cab were rebuilt 


parts? A. Well, this is strictly an approximation. 
Q. Yes. A. ButI would guess probably 15 per cent at the most 


from our end. 
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Q. All right. Now, of these, this 15 per cent, the rebuilt parts, 
where would the parts used to rebuild the particular item come from? 
A. Well, they would come from any number of places. The brake lining 
comes out of Detroit that we use on the brake shoes, and the parts, mis- 
cellaneous parts that we might use could come from any one be a dozen 
different locations. 

Q. Some of it outside of the State of Illinois? A. Yes,;some might 
be. 


Q. And all of the new parts you sell would be from outside of the 


State? A. All of the new parts we sell, right. New replacement parts 
are shipped to us from Center Line, Michigan. | 
* * * 

FRANCIS J. DE LAURIE 
was called as a witness by and on behalf of the General Counsel and, hav- 
ing first been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

TRIAL EXAMINER: State your full name and your address: please. 

THE WITNESS: Fraticis.J. De Laurie, Illinois Department of Labor 
Conciliation Service. 

BY MR. FITZGERALD: 

Q. Mr. DeLaurie, what is your job or position with the Illinois De- 
partment of Labor Conciliation Service? A. Well, I'm the only concili- 
ator in the office at the present time, and I check the daily notices that 
we receive with regards to the LM notices from all the different unions 
and companies. | 

Q. When you say LM, will you tell us what you mean by that? 
A. Labor management dispute notice. 

Q. Are these the notices that come to your office as a) result of the 
provisions of 8(d)3 of the Labor Management Relations Act? A. Yes, Sir. 

Q. Does your office keep files or records of the various notices 
that are received from the various companies and unions in the State of 


Illinois? A. Yes, we do. 
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Q. Are those files and records kept under your direction and con- 
trol? <A. Yes, sir, they are. 

Q. Pursuant to a request made by this office, the Office of the 13th 
Region of the National Labor Relations Board, did you have occasion to 
check your files and records in reference to both the Blue and Village 
Cab Companies? A. Yes, we did. 

Q. And would you tell us what this examination of your books and 
records revealed? A. The examination of our files indicated that we 
received no communications from either the company or the union within 
the year 1963. Incidentally, I double-checked before I came over to make 
certain that we did not have anything in the files. 

Q. You mean you checked today? A. That's correct, sir. 

Q. You checked them previously. Can you estimate when previous 
to today that you first checked? A. I would say about a week and a half, 
ten days ago, maybe a little longer. 

* * * 

CROSS EXAMINATION 
BY MR. LEVY: 


* * * * * 


Q. Mr. De Laurie, isn't it a fact that sometimes notices come into 


your office by phone advising you of a labor dispute or termination of a 
contract? A. If anyone calls in and tells us that they have a labor dis- 
pute, we immediately tell them that they must issue to us in writing a 
notice of that particular dispute and with whom it is. 

Q. Is that always done? A. Yes, Sir. 

Q. And what is the result if that is not done? A. If that is not 
done then we do not have any record of anyone phoning in any question 
about a labor dispute. 

TRIAL EXAMINER: Do you acknowledge any notice other than 
those that are submitted to you in writing? 

THE WITNESS: They must be submitted to us in writing before 


we will accept anything at all. 
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(By Mr. Levy) You wouldn't have any record then if/any oral 
notice came in to you in this case? A. No, sir. We would not recog- 
nize an oral notice because we don't know who the party is and without 


his signature we wouldn't recognize it. 


* * * 

REDIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. One more, Mr. De Laurie. Does the Illinois Department of 
Labor Mediation Service of which you are a member actually!at times 
participate in mediation services when requested? A. Yes, Sir. 

MR. LEVY: Objection. 

TRIAL EXAMINER: What is the answer? 


THE WITNESS: Yes, we do upon written request. 
b 


Q. (By Mr. Fitzgerald) You have done this in the past? 


we have. 
MR. FITZGERALD: That's all we have. 
RECROSS EXAMINATION 
BY MR. LEVY: 
Q. DoI understand it then that unless you are requested to do so 
you will not contact the party? A. That is correct. 
. (By Mr. Stackler) By that, of course, you mean requested in 


writing? A. That is correct. 
* * * 
JOHN BAGGOT | 
called as a witness by and on behalf of the General Counsel, having pre- 
viously been duly sworn, resumed the stand and was further’ examined 


and testified as follows: | 


* * * 
DIRECT EXAMINATION 


BY MR. FITZGERALD: 
Q. Now, Mr. Baggot, I believe the last thing you testified about 


was the fact that you sent notice to Federal Mediation Conciliation 
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368 Service. Now, what resulted from your sending that notice? A. Igota 
call, a telephone call from Mr. Bowen that he was assigned to the case. 

Q. What happened then following that? What happened next? 

A. He requested that I keep him informed as to the progress of negotia- 
tions. 

MR. STACKLER: May we have a date as to that telephone call? 

Q. (By Mr. Fitzgerald) Yes. Do you recall when you received the 
telephone call from Mr. Bowen, the approximate date? A. A week or 
ten days after he received the note. Some time in May. I think the notice 
was mailed in April, the 30th. May the 27th. 

Q. This is the notice you referred to as the middle of May? A. That's 
right. 

Q. Dated -- A. May 27th. 

Q. A week or ten days following that? A. Yes. 

Q. That's General Counsel's 8. Then what was the next thing that 
happened following this conversation with Mr. Bowen insofar as negotia- 
tions were concerned? A. Mr. Bowen telephoned me some time in May 


and requested a meeting, if he arranged a meeting between Blue Cab’and 


Local 782 would we have the representatives to represent the Local 782. 


Q. Was therea meeting heldthen? A. There was a meeting held 
at the conciliation office. 

Q. Was there only this one meeting held at the Federal Mediation 
Conciliation Service? A. Just the one meeting. 

Q. Was it on June 24th? A. June 24, 1963. 

Q. You were present when you heard Mr. Levinson testify about it? 
A. Yes, I was. 

Q. Well, let me ask you now, was Mr. Levinson's testimony as you 
heard it today substantially correct? A. Yes, to the best of my knowl- 
edge, yes, sir. 

Q. So that in effect he testified as to what occurred at that meeting? 
A. That's correct. 

Q. That is your recollection? A. That's correct. 
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Q. Were you also present at the meeting that same day which was 
held in the Hilton Hotel? A. Yes, I was. 
Q. Did you hear Mr. Levinson testify concerning this session? 
A. I did. | 

Q. Was his testimony substantially correct as you cecal it? 
A. Correct as I recall it. 

Q. What happened so far as you were concerned after this meeting 
in the Hilton Hotel on June 24th? A. On June the 26th or 27th I went to 
the Village Hall in Oak Park to notify the Village Hall that we were being 
locked out and there would be a stoppage of work with the cab company. 

Q. If I may, this was the next meeting as far as negotiations were 
concerned? A. I will get to that if you let me answer the question. 

Q. I'msorry. A. I talked to the village manager. While I was in 
conference with the village manager, the chief of police came /in, Chief 
Nester of the Village of Oak Park. He suggested if he could arrange a 
meeting between Mr. Ugaste and myself would I attend. I said yes. 

Q. Was there any meeting other than a meeting for the actual nego- 
tiations which took place in between the date of June 24th and ‘this meeting 
you just testified to at the Village Hall? By that I mean was there any 
local union meeting held, a meeting of members of your local that worked 
for Blue and Village Cab Companies? A. No. I think the meeting was 
prior to that. I don't recall. 

Q. Do you recall what particular date that the meeting of the em- 
ployees of Blue and Village Cab Companies or members of your union was 
held? A. I don't recall the date but, I know the meeting was held in June 
but I don't recall the date. 

Q. Was it following your meeting at Federal Mediation and Concilia- 
tion and the Hilton Hotel with the company? A. We had two|meetings. We 
had a meeting following the Federal Mediation. | 


Q. What happened at that local union meeting? A. At that local un- 
ion meeting the membership wanted to go on strike if we didn't have a con- 
tract by June 30th. 


* 
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Q. You have already testified as to what the decision of the men 
was as a result of that meeting of that local union meeting, is that right, 
sir? A. Yes, sir. 

Q. Would you then continue on with your testimony as to the next 
meeting which I think you said occurred after you went to the Village Hall 
in Oak Park? Why don't you start from the beginning and tell us what hap- 
pened when you went to the Village Hall in Oak Park. A. Chief Nester 
arranged a meeting between himself and I and Mr. Ugaste. 

Q. Where was that meeting? A. Held in his office, the chief's 
office on the first floor of the Village Hall. 

Q. What took place at this meeting? A. Mr. Ugaste finally made 
a proposal, 42 1/2 per cent and a hundred dollar bond for accidents. So 
I told Mr. Ugaste and the chief of police that I could not go back to the 
men and sell 42 1/2 per cent, that I was taking a cut in wages of 5 per 
cent. Mr. Ugaste also informed me that he was going to cut the rate from 
40 cents a mile to 30 cents a mile. I said this would be impossible for 
me to go back and tell the membership that they would have to take this. 
This would mean about 30 per cent off their earnings. And I turned to 
Mr. Ugaste andI said, "Mr. Ugaste, you are not bargaining in good faith.” 


* * * * * 


Q. (By Mr. Fitzgerald) Did Mr. Ugaste say anything to you? A. He 


said, Mr. Ugaste responded, "I don't know why I made this offer. I don't 


want the union or any part of it and I would never sign a contract with the 
union.” 

Q. Was anything further said at that meeting by you or Mr. Ugaste% 
A. By me or Mr. Ugaste? 

Q. By either of you, yes. A. Not to my knowledge at this particu- 
lar time, but the chief of police, Chief Nester asked if I would have any 
objections if he talked to some of the drivers. I told him anybody could 
talk to the drivers, 'I still represented them but I couldn't stop anybody 
from talking to them. I understand from the testimony I heard here that 
the drivers were called in and the chief of police talked to them. 
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Q. Were you then present at any meeting at which the drivers as 


well as Mr. Ugaste and the chief -- A. The next day and the following 
day there was another meeting at three o'clock. 

Q. You heard the testimony of, what Mr. Felicetti said as to what 
transpired at this meeting when you said -- A. That's correct. 

Q. Was Mr. Felicetti's statement substantially correct? A. That's 
right. ) 

Q. Were there any statements made at that meeting in addition that 
you recall or is that substantially the full testimony as Mr. Felicetti re- 
lated it? A. I think there was a cloud left about how Red O'Connell -- 
they call him Red by nickname. His first name is James. The drivers 
were called in by Chief Nester to recommend to the rank and file when 
we held our general meeting a proposal to accept, and among themselves 
they had appointed him as a spokesman to answer if we came back. We 
went into the anteroom at the courtroom and sat there whil¢ these fellows 
discussed the offer. They made O'Connell act as spokesman, not as spokes - 


man for the union, just as spokesman. 


* * * * * 


. (By Mr. Fitzgerald) All right. Then what happened following 
this ae at the Village Hall that you attended insofar as the negotia- 
tions are concerned? What was the next step? A. We called a special 
meeting. We got another offer then from Mr. Ugaste. 

Q. When was this other offer made by Mr. Ugaste? | A. I think it 
was made that same day. It was raised to 43 1/2 per cent. 
MR. FITZGERALD: Would you mark this as General Counsel's 


Exhibit 10 for identification. | 


(The document above-referred to was 
marked General Counsel's Exhibit No. 
10 for identification.) | 


Q. (By Mr. Fitzgerald) Would you look at what is marked General 
Counsel's Exhibit 10, Mr. Baggot, please. A. This was the offer that we 
took back to the men that they voted on July 3, 1963. 

Q. All right. And where there is a signature that appears on the 
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bottom, appears to be Charles Ugaste, did Mr. Ugaste sign that in your 
presence? A. Yes, he did, yes. 

Q. Where was he when Mr. Ugaste signed this? A. He was in 
his own office. 

Q. Do you recall the date on which this document was, of which 
this is a copy, was given to him to be signed in front of you? 

* * * * *x 

TRIAL EXAMINER: Now what is your recollection as to when you 
received the offer? 

THE WITNESS: July 1, 1963. 

TRIAL EXAMINER: July 1st that you received the offer? 

THE WITNESS: That was the offer made that I just read, just pre- 
sented. That was the offer made July Ist. 

Q. (By Mr. Fitzgerald) Where was this written document, General 
Counsel's Exhibit 10, where was that signed? <A. In Mr. Ugaste's office. 

Q. On July Ist, is that right? A. July Ist. 

Q. Was that the first day of the strike? A. That's correct. 

Q. Lockout or the, let's say the day on which drivers no longer 
were working? A. That's correct. 

Q. As represented by you? A. Yes, sir. 

MR. FITZGERALD: I will offer this as General Counsel's Exhibit 10. 

MR.STACKLER: No objection. 

TRIAL EXAMINER: General Counsel's Exhibit Number 10 will be 


received. 


* * * * * 


Q. (By Mr. Fitzgerald) Now, after you received this written offer 
from Mr. Ugaste, what did you thendo? A. I notified all the drivers to 


attend a meeting that evening at the union hall. 

Q. What was the outcome of that meeting that night? A. They re- 
jected the offer. . 

Q. How was this rejection made? Was it by vote? A. I think the 
vote was 83 to reject and 6 or something to accept. I'm not sure about 


these figures. 
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| 
Q. Is this a secret ballot election? A. A secret ballot election. 


Q. Following this meeting did you have any other meetings with 
representatives of the company? A. We had a meeting in J uly at the 
Conrad Hilton Hotel. 

Q. Was this the meeting of July 24th that Mr. Levinson testified 
to? <A. That's the meeting. 

Q. Was Mr. Levinson's testimony substantially correct as you 
heard it? A. Yes, sir. | 

MR. FITZGERALD: Will you mark this General Counsel's Exhibit 
11A and B and this 12, please. | 


(The documents above yarbrned to were 
marked General Counsel's Exhibits No. 
11A, 11B and 12 for identification.) 


. (By Mr. Fitzgerald) Now, Mr. Baggot, I will show you what is 
marked Sea Counsel's Exhibits 11A and 11B and ask you! to look at 
those, please. Do you recognize those? A. Yes, Ido. 

Q. Are these carbon copies of the letters which you sent on the 
date appearing on the top? A. Yes, that's right, September 9, 1963. 

* * * * * 

TRIAL EXAMINER: General Counsel's Exhibit Number 12 will be 
received there being no objection. 

* * * * * 

. (By Mr. Fitzgerald) Have there been any meetings or letter 
eee ee or any other communications between yourself and any 


representative of the company since this letter of September 11th from 


Mr. Stackler? A. We sent a telegram to Mr. Ugaste we were willing to 
return to work but I don't recall what date. A telegram. If the question 
was, was there any meetings, there were no meetings. I'm not too clear 
on the date of that telegram. | 
* * * * | * 
MR. FITZGERALD: Will you mark this General Counsel's 13 A 


and B for identification. 
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(The documents above referred to were 
marked General Counsel's Exhibits No. 
13A and 13B for identification.) 


Q. (By Mr. Fitzgerald) Now, Mr. Baggot, will you look at these two 
letters, General Counsel's Exhibits 13A and 13B, please. A. Yes. This 
is an answer to the telegram of July 17th. 

Q. Is that the telegram you referred to? A. This is the telegram 
I referred to. 

Q. Will you look at 13B, please. A. Yes. This is also an answer 
to the telegram of July the 19th. 

* * * * * 

TRIAL EXAMINER: General Counsel's Exhibits 13A and B will be 
received. 

* * * * * 

MR. FITZGERALD: We will stipulate that Local 782 is a labor or- 
ganization within the meaning of the National Labor Relations Act. 

MR. LEVY: That is correct. 

TRIAL EXAMINER: All right. The stipulation may be received. 

* * * * * 

CROSS EXAMINATION 
BY MR. STACKLER: 


Q. Mr. Baggot, how long have you personally been engaged in nego- 


tiating with Mr. Charles Ugaste or Mr. John Ugaste for Blue or Village 
Cab Companies? A. Tenor 11 years. 
* * * 
LEONARD DE MICHELE 
was recalled to the stand by and on behalf of the General Counsel and, hav- 
ing previously been duly sworn, was further examined and testified as fol- 
lows: 
DIRECT EXAMINATION 
BY MR. FITZGERALD: 
Q. Would you look at the records which you now have. Are these 
the records from Westmont Automotive Parts that were previously 
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referred to as the invoices concerning your sales to Blue Cab Company? 
A. That is right. 
Q. Are they also the invoices which you referred to as having been 


brought with you to the deposition you gave in the civil court action? 


A. Yes. | 
Q. And are these the records you have used to total up by month 
to make the totals that you have just previously referred to in ‘your testi- 
mony here today? A. Yes. 
* * * * 
REDIRECT EXAMINATION 
BY MR. FITZGERALD: 

Q. Just a brief question or two, Mr. DeMichele. These invoices 
are part of the Westmont Automotive Parts’ books and records? A. Right. 
Q. And in your capacity as an official of Westmont Automotive 
Parts are these kept under your direction and control? A. That's right. 

MR. FITZGERALD: I will offer these as General Counsel's Group 
Exhibit 14-1 with the subtitles as they will appear. 
TRIAL EXAMINER: They will be received. 


(The documents above referred to to be 
marked General Counsel's Exhibit 14-1 
etc. were received in evidence.) 


* * * 
| 


JOHN BAGGOT 
was recalled to the stand by and on behalf of the General Counsel and, hav- 
ing been previously duly sworn, was further examined and testified as fol- 
lows: 

FURTHER CROSS EXAMINATION 
BY MR. STACKLER: 
Q. Now, in your relationship with Mr. Charles Ugaste in negotiating 
contracts over a period of some 11 years, did you have frequent contact 
with him? A. Yes, I did. | 


* * * 
| 
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Q. (By Mr. Stackler) Did you talk to Mr. Ugaste about his economic 
problems in running Blue Cab business or the Village Cab business? 


A. No, I never talked to him about his economic problems. He probably 
told me about it but I never asked him. 


Q. Well, whether he initiated the conversation or you did, in con- 


versation did you ever hear about his problems in running the Blue or 
Village Companies? A. I have been negotiating contracts for 30 some 
odd years. Every time you go to ask an employer for an increase of 
wages they always say they are going broke. That wouldn't be anything 
new for me to hear. 

Q. Did Mr. Ugaste tell you about the economics of running his cab 
business? A. I suggested to Mr. Ugaste that any problems he had we 
would be very glad to sit down and work them out with him. On several 
occasions -- 

Q. Did you do it on several occasions? A. On several occasions, 
yes. 

Q. In this year of 1963 did you talk with Mr. Ugaste about griev- 
ances, business, any problems whatsoever in January of this year? A.In 
19637 The only thing I can recall is sending him a telegram for some 
money that he owed us for health and welfare. 

Q. When was that? A. That was in probably March of 1963. I 
think he owed us three months at the time. 

Q. Do you recall receiving a letter on January 21st of 1963 indicat- 
ing a notice to terminate the contract? A. I think I testified to the letter. 
Q. Do you recall it? A. Yes. I don't know what the date was. 

Q. January 19637 A. I can’t recall the date I received it. 

MR. FITZGERALD: If the letter was received, whatever the date. 

MR. STACKLER: I believe it is in evidence. 

MR. FITZGERALD: There is no argument. We will stipulate it is 
January 21st. 

Q. (By Mr. Stackler) What did you do when you received the letter? 
A. Well, I think the letter that told us that the contract was terminated is 
June 30, 1963. 
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Q. What did you do when you received the letter? A. I reported 
| 


to the rank and file at our next general meeting. 
Q. Did you talk to Mr. Ugaste about it? <A. I testified that I talked 
to Mr. Ugaste some time in May. 
Q. You are trying to say that you did not talk to Mr. Charles Ugaste 
for five months about the subject matter of that letter? A. We had a long 
time to run with -- 
Q. You said just recently that if you had any business or grievance 
to take up with the company you talked to Mr. Charles Ugaste. A. I had 
no business. 
Q. Wouldn't you think that a letter that notified you of the termina- 
tion of a contract would give you some business to discuss with the em- 
ployer? A. If he wrotea letter terminating the contract I don n't see where 
I would have anything to discuss with him. 
Q. Nothing at all, it didn't interest you? 
MR. CHARONE: Objection. 
TRIAL EXAMINER: Objection sustained. 
Q. (By Mr. Stackler) Did you see Mr. Ugaste in January of 19637 
A. I don't recall. , 
Q. February of 19632 <A. I don't recall. 
Q. March of 1963? A. Well, I don't know when I sat him, but I do 
know that I saw him in April, in May of 1963. 


| 
* * * * | * 


Q. It doesn't serve you that well. Who is Mr. Pat Landi? A. He's 
business agent of Local 782. | ; 
Q. Does he work as an associate of yours? Do you control him? 
A. He's elected the same as Iam. , 
Q. Are you higher up in the scale of office holding? A. I don't 
know. That depends on -- he's got the same -~- 
Q. Equal authority? A. That's right. 
Q. Mr. Patrick Landi ever tell you that he had talked to Mr. Ugaste 
in January, February, March, April or May of 19637. A. Mr. Landi may 
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have told me because I requested Mr. Landi to pick up this delinquent 
health and welfare. 

Q. Do you and Mr. Landi talk about union business quite a bit? 

A. ITassume we do. 

Q. Did you ask Mr. Landi to talk with Mr. Ugaste about the letter 
you received in January? A. No,I didn't. 

Q. This year? A. No, I did not. 

Q. Did you ask him to talk to Mr. Ugaste about the letter you re- 
ceived in April of this year? A. No,I did not. 

Q. Do you know if Mr. Landi did talk with Mr. Ugaste? A. I 
wouldn't have any knowledge. , 

Q. He never told you anything about that? A. No. I don't know. 

* * * * * 

Q. (By Mr. Stackler) Were you present when the men voted down 
the offer Mr. Ugaste made? A. Yes, I was. 

Q. How was that vote expressed? A. By secret ballot. 

* * * * * 

Q. (By Mr. Stackler) Was the vote unanimous? A. The chair- 
man appointed the judge and clerk for the election. They counted the 
ballots and I examined the ballots after they were counted. 

Q. Was the vote unanimous? A. No. 

Q. Do you recall what the figures were? A. There was 6 votes 
to accept it and I think there was 86, I don't recall the exact number. 

* * * * * 

Q. (By Mr. Stackler) During the period from January 1, 1963, 
until June 30, 1963, what was the point of difference as to offers, counter- 
offers made by the union and the company? Was it a dispute of 42 1/2 
per cent versus 47 1/2 of the bookings? A. I don't quite follow your 
question. 

Q. Well, apparently on your direct as I recall, you testified to an 
exchange of offers regarding the percentage of bookings at which the 


drivers could keep working for Blue Cab Company, did you not? A. If 
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you are speaking of the old contract, it was 47 1/2 per cent for regular 
drivers and 45 per cent for extra drivers or drivers there less than six 
months. 

Q. And Mr. Charles Ugaste stated an offer first for 42 1/2 per 
cent for inexperienced, is that correct? A. At what time did he make 
this offer? 

Q. I was just going to ask you that. A. You are trying to say that 
I said he made this offer after January 1st, between January/and April? 

Q. Iasked that because on direct you stated that on June 29th 
Charles Ugaste raised his offer to 43 1/2 per cent. Now, raised it from 
42 1/2 per cent I presume? A. Yes. He raised it one per cent, but then 
he cut, he also cut the rate from 40 cents a mile to 30 cents a mile. He 
had the cards already printed for that prior to the expiration) of the con- 
tract. 

Q. That's very interesting, this 40 cents a mile opposed to 30 cents 
a mile. To what does that relate? A. At the first pull of the meter. 

Q. This is a charge to the customer, not the driver? |A. He gets 
his commission on that. He gets his commission on 40 cents. 

Q. What would happen if the fare were dropped to 30 cents? A. We 
didn't, he has no -- 

Q. You say the first pull of the meter? A. That's right. 

Q. Well, what would happen after that? Is there any subsequent 


| 
charge? A. It's 40 cents a mile after that. I don't know what his rates 


are now. I can't tell you that. 
Q. No. I mean at the time we are talking about. Now, if the rates 
had been lowered to 30 cents per mile -- A. The drivers are more 
familiar with these rates thanI am. I don't drive a cab. I am not too 
familiar about these rates, if they go by a mile, an eighth of a mile, a 
fifth of a mile. Iam not too familiar with these rates. 
Q. Let me ask you the question. If the rate was dropped so the 
customer paid 30 cents per mile rather than 40 cents per mile, would 


you expect more or less customers to use the cab? 


MR. CHARONE: Objection. 

TRIAL EXAMINER: Objection sustained. 

Q. (By Mr. Stackler) Now, you testified on direct that during the 
middle of May the first meeting of 1963 you said you had with Mr. Charles 

Ugaste that you offered to sign a contract for lessees, drivers who 
lease cabs. 

MR. CHARONE: Objection. That's not the testimony. 

Q. (By Mr. Stackler) Do you want to restate that? What was your 
testimony? A. I think it's in the record. 

Q. Do you want to make the court reporter go back and search for 
it? 

TRIAL EXAMINER: No. Just -- 

MR. FITZGERALD: This isn't the evidence. 

TRIAL EXAMINER: Just a moment. Restate your question. 

Q. (By Mr. Stackler) Did you offer to sign a contract covering 
drivers who were not employees but lessees? A. I never said on direct 
testimony -- I said I offered to negotiate a contract for lessees as other 
unions affiliated with the International Teamsters had contracts for lessees 
and I also said I had written them. 

Q. Allright. I wasn't trying to trap you. I was trying to summarize 
my notes on your testimony. At the same time you said that Mr. Charles 
Ugaste said he had lost hundreds of dollars, do you recall that? A. Yes, 
Ido. He said he lost several thousands of dollars. I don't know if I said 
that but he said he lost several hundreds of thousands of dollars. 

Q. Is this the first time you heard that? A. I think I testified be- 
fore I heard that every time I go in to negotiate a contract. Every employ- 
er is losing money. 

Q. All cry the blues, Mr. Baggot. 

MR. FITZGERALD: Is that a question? 

Q. (By Mr. Stackler) At the same time as you were talking about 


this, you said Mr. Ugaste referred to the union as a cancer, do you recall 
stating that? A. Yes, Ido. 
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Q. I show you a five-page written affidavit you gave to Mr. Sher- 
man Carmell on July 15, 1963, and in it you discuss or you state what 
happened at this meeting in the middle of May. Do you recognize the 
statement? A. Yes, I do. 

Q. Is your signature on the side of the page? A. Yes, sir. 

Q. Did you say anything in that statement about Mr. Ugaste call- 
ing the uniona cancer? A. Well, it's possible I overlooked it at that 
time. Maybe the question was never raised. 

Q. Would you say this is a peculiar thing to call the union? 

A. We have been called everything. That isn't peculiar to me. 
Q. Had you been called that or had your organization?| A. Most 


anything you could mention I have been called. So [I] don't pay too much 


attention to it. | 
Q. In any event on July 15th you didn't put that in your) statement. 
MR. FITZGERALD: I will stipulate it doesn't appear at that May 
meeting. 
Q. (By Mr. Stackler) I believe you identified that offer by Charles 
Ugaste. 
TRIAL EXAMINER: You handed the witness a document. What is it? 
MR. STACKLER: Oh, pardon me. | ) 
Q. [By Mr. Stackler] General Counsel's Exhibit 10. I believe you 
identified that as the written offer by Charles Ugaste. A. That is correct. 
Q. Now as to the date on which that was submitted, I am not sure 
as to what your notes finally revealed. Was that submitted to you at the 
meeting of June 29th? A. July the Ist. 
Q. Is that your, did you type that? A. I had it typed in my office. 
Q. So that Mr. Ugaste signed it. He did not type it up? <A. That's 
right. He did not type it. I 
Q. At the meeting of the 29th, you testified before on direct that 
Mr. Ugaste offered to raise his offer to 43 1/2 per cent of the bookings. 
MR. FITZGERALD: That is not his testimony, obj ection. 
MR. STACKLER: I believe it was. | 
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MR. FITZGERALD: I submit that this is not his testimony andI 
will be happy to let the court reporter read back as to what he testified 
as to the meeting of June 29th. 

MR.STACKLER: Well, if I rephrase it perhaps you will agree. 

MR. FITZGERALD: I am standing on the record, and I'm objecting 
again to your stating what has been previously testified. 

Q. (By Mr. Stackler) Did you state on June 29, 1963, after a meet- 
ing at the Village Hall with Mr. Nester, the chief of police, that Mr. Ugaste 
raised his offer to 43 1/2 per cent? A. On June 29th? 

Q. Yes. A. I said I was not up to date on the dates. I don't know 
if that date was the 29th or 28th or the 1st. 

Q. Does it refresh your recollection that after coming back from 
the cloak room and all the rest of it with the 42 1/2 per cent? A. What 
cloak room? 

Q. Didn't you go into the cloak room? 

MR. FITZGERALD: He said anteroom. 

MR.STACKLER: Pardon me. 

THE WITNESS: I said nothing about a cloak room. 

Q. (By Mr. Stackler) Did you go to an anteroom to wait and did 
Mr. O'Connell act as spokesman for the employees on that date, the 29th, 
Saturday? A. No, I don't think so. I can't recall it. 

Q. On what date of the week was your meeting in the Village Hall, 
do you recall that? A. There was a meeting there ona Saturday after- 
noon. 

MR. STACKLER: Well, I think the Examiner can take notice that 
June 29th was on a Saturday. Now I will stand on the record as to Mr. 
Fitzgerald. I submit -- 

MR. FITZGERALD: I will just stand on it. 

MR. STACKLER: I ask again that after -- 

Q. [By Mr. Stackler] I ask again that after Mr. O'Connell conveyed 


to you that the men had voted against or turned down an offer which includ- 
ed a 42 1/2 per cent of bookings, did Mr. Charles Ugaste say, "Well, I'll 
go to 43 1/2 per cent"? A. No, he did not. 


Q. He didnot? A. No. 
Q. Do you want to change your testimony as to what you previously 


testified? 
MR. FITZGERALD: I will object again because I think it's an in- 


correct statement of his testimony. 
MR. STACKLER: I think we ought to have the court reporter go back. 
TRIAL EXAMINER: No. Rephrase your question if you want. 
Q. [By Mr. Stackler] What I want to find out is that on the 29th day 
of June, 1963, at the meeting at the Village Hall, Mr. Charles Ugaste is 
said by Mr. Baggot to have raised his offer to 43 1/2 per cent of the book- 


ings. | 
TRIAL EXAMINER: What is your testimony now, Mr. Baggot, as to 
when it was Mr. Ugaste raised his offer to 43 1/2 per cent? | 
THE WITNESS: On July 1, 1963, at a meeting held at the Village 
Hall at 3:00 p.m. in the afternoon. 
TRIAL EXAMINER: That is your testimony now? 
THE WITNESS: That is my testimony to the best of my knowledge. 
TRIAL EXAMINER: That Mr. Ugaste raised his offer ? 
THE WITNESS: Yes. It was, that was the final offer I took back to 
the membership. 
TRIAL EXAMINER: Was that the first time you heard about 43 1/2 
per cent? 
THE WITNESS: That was the first time I heard about the 43 1/2 
per cent. 
TRIAL EXAMINER: That is your testimony? 
THE WITNESS: That is correct. 
TRIAL EXAMINER: All right. 
MR. STACKLER: I have no further questions. 
REDIRECT EXAMINATION | 
BY MR. FITZGERALD: | 
Q. Now, just one or two questions, Mr. Baggot. We have some 
417 questions to ask you about the date that this offer which is General 
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Counsel's Exhibit 10 was made and you checked your notes and referred 
to it as being July 1st at the Village Hall. Now, after checking your notes 
to refresh your recollection as to the meeting on July 1st at the Village 
Hall, were there any drivers present at this meeting? A. At the meet- 
ing July 1st? 

Q. Yes, where this offer was made by Mr. Ugaste. A. No, not to 
my knowledge. 

Q. All right. And that was after, you have that present recollection 
after looking at your notes, is that correct? A. Yes. 

Q. Now, this is then the second meeting at the Village Hall between 
you and Mr. Ugaste where there were no drivers present, is that correct? 
A. That's correct. 

Q. And the second meeting without the drivers was then following 
the meeting where all the drivers were present, in other words, the Satur- 
day? A. That's correct. 


* * * * * 


Hearing Room "C" 22nd Floor 
176 West Adams Street 
Chicago, Illinois 


Wednesday, 2 October 1963 

The above-entitled matter came on for further hearing, pursuant to 
adjournment, at 10:00 o'clock a.m. 

* * * * 

MR. CHARONE: We have no further witnesses. 

TRIAL EXAMINER: The charging party rests? 

MR. CHARONE: The charging party rests. 

TRIAL EXAMINER: Does the General Counsel rest with the excep- 
tion of this one particular witness the purpose for calling which you have 
already stated on the record? 

MR. FITZGERALD: Yes. We will rest with the condition that en- 


forcement proceedings after the subpoenaes may be initiated, and, of 


course, if subpoena enforcement is granted by the District Court we 
would like those books and records incorporated into the record to fur- 


ther prove jurisdiction. 
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MR.STACKLER: Well, Your Honor, it would seem to me that 
either the General Counsel rests or does not rest, and we should not be 
required to present our defense until the charging party and the General 
Counsel have rested. It seems to be an elemental principle of justice. 

If they are not satisfied with the evidence of jurisdiction so far, weshould 
not be compelled to go ahead with our case. 

MR. FITZGERALD: Well, since it is our understanding we will not 
waive any right to enforcement of the subpoenas by resting at'this time, 
we will rest subject to this one further witness who is coming in. 

TRIAL EXAMINER: And the only purpose in calling this witness is 
as you described? 

(MR. FITZGERALD]: Yes. 

TRIAL EXAMINER: Very well. Can you proceed? 

MR. STACKLER: We can begin right away. 

* * * 

MERL STEWARD 
was called as a witness by and on behalf of the respondents and, after 
first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STACKLER: 

Q. State your full name and your address. A. Merl Steward, 1615 

South Scoville, Berwyn, Illinois. 


Q. Mr. Steward, have you been employed by either Blue Cab Com- 


pany or Village Cab Company? A. I have. 
Q. Which one? A. By Village Cab. 
Q. And in what capacity? A. Asa driver anda dispatcher at times. 
Q. Driver and dispatcher? A. Yes. 
Q. And when were you first employed by Village Cab Company? ? 
A. I believe I started with Village in June of 1951. 
Q. And when did your employment cease with Village Cab Company % 
A. June 30, 1963. , 
Q. What did you do on July 1, 19637 A. I didn’t go to work for Vil- 
lage or Blue Cab. I did nothing. 
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Q. Are you a member of Local 7827 A. As far asI knowlam. 

Q. Have you ever been asked by anybody from Blue or Village Cab 
to withdraw from Local 7827 A. No. 

Q. Were you ever asked before June 30, 19637 A. No. 

Q. Were you ever asked to withdraw from union membership prior 
to June 30, 19637 A. No. 

Q. Were you ever asked by Village or Blue Cab after July 1, 1963, 
to withdraw from union membership? A. No. 

Q. As far as you know you are still a member of Local 7827 A. Yes. 

Q. I show you what has been marked General Counsel's Exhibit 5A 
which purports to be an independent contractor lease agreement and ask 


if you ever have seen one like it. A. Yes, I have. 


Q. When did you see it? A. I first saw this approximately July 
the 13th, 1963. 


Q. Did you sign such an independent contractor lease agreement? 


A. I did. 

Q. Have you been driving a cab under or pursuant to such agree- 
ment? A.I have. 

Q. Since July 13th? A. Ihave. 

Q. What did you do between July 1, 1963, and July 13, 1963, when 
the, you signed the independent contractor lease agreement? <A. I was 
unemployed. 

Q. Did you picket during that time? A. I did. 

Q. And where did you picket? A. At 259 South Boulevard in Oak 
Park. 

* * * * * 

Q. Prior to June 30, 1963, when you were employed as a driver for 
Village Cab Company, could you tell us how you operated your cab more 
specifically? It's a pretty general question I understand. Did you buy 
your own gas? A. No. 

Q. How did you get gas for your cab? A. It was furnished at the 


garage. 
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Q. By whom? A. The cab company, by Village Cab Company. 

Q. Village Cab Company. Did you have free choice in choosing 
when you would drive? A. No. | 

Q. Were there any days you had to drive? A. It was in the union 
contract that we had to drive every other Sunday. | 

Q. Every other Sunday. Since July 13, 1963, that you have been 
driving under the independent contractor lease agreement, vas you been 
furnished gas? A. No. 

Q. How do you get your gas? A. I buy my own gas. | 

Q. Where do you buy your gas? <A. I buy the majority of it at 
Ridgeland and Madison Texaco Station. I havea receipt in my pocket 
showing that I bought gas there. | 


Q. Have you ever been asked to buy gas from Blue or Village Cab 
| 


Company? A. No. 
| 


Q. Have you ever bought gas from either? A. No. 
* * * * | * 
Q. Have you been told on what days you have to work now? A. No. 
Q. Prior to June 30, 1963, if you were in your cab and|the dispatch- 
er or a dispatcher told you to pick up a fare, would you have to do it? 
A. Yes. 
Q. And if on your way to pick up a fare the dispatcher | requested 


you or told you to pick up, you saw a pickup on the street, could you stop 
and take it? A. No, only with the permission of the dispatcher. 

Q. Since July 13, 1963, when you began working under| ‘the independ- 
ent contractor lease agreement, if you receive a call from a) ‘dispatcher, 
what do you do? A. Usually I fill the order. I can disregard the order 


if I so choose. 
| 


Q. Do you have to follow the dispatcher's orders? A. No. 

Q. Did you see a pickup on the street and you want to|stop, can you 
do so? A. I can. 

Q. Do you have to have permission of the dispatcher to do it? 


* * * * i x 
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Q. (By Mr. Stackler) Have you ever picked up a fare on the street 
and disregarded the dispatcher's call? A. Yes, I have. 

* * * * 

TRIAL EXAMINER: How often has this happened? 

THE WITNESS: Oh, this probably happens two or three times a day. 

TRIAL EXAMINER: That you do that? 

THE WITNESS: Yes. 

* * * * * 

Q. (By Mr. Stackler) Now, since July 13, 1963, who has set the 
rates that you charge customers in your cab? A. The Village of Oak 
Park in Oak Park. 

Q. Outside of Oak Park? A. Well, the villages that we have li- 
censes in, they are set by the villages. 

Q. Does Blue Cab or Village Cab tell you what rates to charge? 
A. Not outside the Village of Oak Park or the suburbs that we do busi- 
ness in, that we are licensed in. 

Q. What about in Oak Park? A. In Oak Park, yes, the cab com- 
panies don't, the village. 


Q. The Village of Oak Park is what, a municipal government? 
A. That's right. , 


* * cd * * 


Q. (By Mr. Stackler) How did you find out about the village ordi- 
nance of Oak Park? A. I have read it in the Oak Leaves paper. 

Q. Oak Leaves? A. I believe it’s in the Oak Leaves at different 
times. 

Q. Is that a paper published -- A. In Oak Park. 

Q. The Village of Oak Park. Since July 13, 1963, who maintains or 
keeps clean your cab? A. The Village Cab Company. 

Q. Does the lease so provide? A. It does. 

Q. Now, under the lease agreement which I showed you a few mo- 
ments ago, you leased the cab for an hourly period, 12 hours or 24 hours, 
there is a blank space in which the number of hours can be inserted, is 
that correct? A. That's correct. 
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Q. During that 24-hour period or 12-hour period, whatever the 
number of hours is, while you are operating the cab under the’ independ- 
ent contractor lease agreement, are you told how you should operate the 
cab? A. No. | 

Q. Are you told what pickups to make? A. No. 

Q. Are you told where to go or what hours you have to be driving? 
A. No. | 

Q. Does your cab carry any advertising? A. No. | 

Q. Is there anything on the cab door or exterior other than a decal 
indicating Village Cab Company? A. There is nothing sé 

Q. Under the lease agreement which I showed you, what payment 


do you make to the Village Cab Company? A. I pay 50 per cent of my 


fares. | 
Q. Fifty per cent of your fares. If you don't have any fares while 

or during the period when you have the cab out, what do you do then? 

A. IdoasI please. 


i 
* * * * | * 


Q. (By Mr. Stackler) What sort of payment would you make then‘ 


A. In the lease I believe there is a, the company has the option to make 


a minimum charge for the cab. | 


Q. Have you ever hada day since July 13, 1963, when you haven't 
been able to get fares? A. No. 

Q. About or prior to June 30, 1963, when you were ariving as an 
employee of the Village Cab Company, about how many fares| per day 
would you take to O'Hare Airport? 


* * * * i * 


Q. (By Mr. Stackler) About how many fares per day would you 
take to O'Hare Airport when you were working as an employee of the 
Village Cab Company prior to June 30, 19637 A. I imagine it would 


run approximately one a day average. 


* * * * | * 
Q. Do you know if O'Hare Airport has a restaurant? (A. They do. 
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Q. Have you ever taken people without baggage to the O'Hare Air- 
port? A. Ihave. 

Q. Have any of your fares specifically asked you to take them to 
the restaurant at O'Hare Airport? A. No. 

Q. Prior to June 30, 1963, were deductions made from your salary 
from the Village Cab Company? A. They were. 

Q. Were deductions made for social security tax? A. They were. 

Q. Were deductions made for withholding income tax? <A. Yes. 

Q. Since July 1, 1963, is there any deduction from your 50 per 
cent of the fares which you keep under the independent contractor lease 
agreement for either social security tax or withholding income tax? 

A. No. 

Q. Do you have a lease ona cab today? A. Yes, Ido. 

Q. Are you being paid anything for the time you spend here while 
testifying? A. No. 

* * 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

Q. Mr. Steward, you mentioned the village ordinance of Oak Park 
that sets the rates that you say you charge your customers, is that right? 
A. That's true. 

Q. Now, that rate is uniform throughout all the cab meters in Vil- 
lage Cab Company, isn't it? A. That's true. 

Q. That rate has gone from 40 cents per mile before June 30th 
down to 30 cents per mile since July Ist, isn't that right? A. That's 
true. 

Q. You said you read the ordinance I believe in the Oak Leaves or 
local newspaper? <A. I wouldn't say that I read that particular ordinance 
in the Oak Leaves but when the rates went from 30 to 40 several years 
ago I read the ordinance. 

Q. But this year you didn’t have a chance to readit? A. I did not. 


Q. You learned it some other way? A. That's true. 
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Q. You learned it from the company in fact, I mean it was on the 
meter? A. It was on the meter, yes. 

Q. That's the way you knew and you didn't go to the Village and 
say, "Well, the Company has changed, now it's only 30 cents a mile, is 
that right or wrong?" You didn't even go to the Village? A. No, no. 

Q. You don't have the authority to raise the fare say to| 35 cents 
a mile, do you? A. Outside of the Village of Oak Park I would. 

Q. You mean you just wouldn't even use the meter, is that what 
you are saying? A. I didn't say I wouldn't use the meter. If Iam in 
Chicago I think I can charge a higher rate. 

Q. Have you ever done that? A. No. | 

TRIAL EXAMINER: Do you use the meter on all your agi re- 
gardless of how far you go? 

THE WITNESS: Yes. I have used the meter on those trips regard- 
less of how far I go. 

Q. (By Mr. Fitzgerald) Do you have any personal knowledge of 
any of the other men now driving cabs either Blue or Village who have 
changed the meter rates? A. No. | 

Q. Now, you mentioned that you paid 50 per cent of the money you 


received, that is, the money you received as fares, is that right? You 


pay half the money you receive? <A. That's true. 
Q. You keep all the tips, don't you? A. True. 
Q. That's the same way as you operated before, you kept all your 
tips? A. That's right. 
Q. So now you take the money from the fares, that is,| when you go 
pack to the garage at the end of your driving time whatever it might be, 
12 hours is probably the maximum you ever drove, Isuppose, under this 
arrangement? A. I usually drive eight to nine hours. 
Q. Then you take the cab back when you are done and/leave it in 
the garage? A. True, right. 
Q. What do you do when you get pack insofar as the money is con- 
cerned that you collected from fares? You take half of it and separate 
it in two equal parts? A. That's correct. 
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Q. Do you do that yourself or somebody else? A. I do that myself. 

Q. Where do you usually do this? A. Some place in the garage. 

Q. A particular place in the garage or an office? A. Ata little 
desk they have there. 

* * * * * 

Q. You just count it yourself and separate itin two -- A. That's 
right. 


Q. What do you do with it then? A. I keep my half and give them 
half. 

Q. Who is they? A. The cab Company. 

Q. Anybody in particular? A. Nobody in particular. I put it in 
the safe. 

Q. You have the right to go in the safe and put in the money? A. I 


have the right to put it in the slot in the safe. 

Q. Is there any kind of accounting you have to make like write it 
down, put it in an envelope, as to how much there is or anything? A. Yes. 

Q. Now, has there ever been an occasion when you have not divided 
the money and turned it in to the company? In other words could you take 
it overnight and do it the next day? A. I don't know. 

Q. Have you ever done it? A. I never have, no. 

* * * * * 

Q. Now, you mentioned something about a minimum charge in the 
lease that would be paid, say, if you had no fares at all during the driving 
period. What is that charge? A. That is an amount that would be set by 
the company depending I imagine on how long we had the cab out. 

Q. Do you know what that amount is? A. No, I don't. 

Q. Has anybody ever told you what you would be charged if you got 
no fares? A. No. 

Q. You don't sign a new lease when you come in every day, do you? 
A. The lease is renewable every day. 

Q. It reads that way? A. Yes, it does. 

Q. It ends the end of the driving period, the eight hours when it is 
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finished, but the next day -- A. The lease is automatically renewed 
| 


when I drive the cab out the door. 
Q. You mean you work seven days a week? <A. No, I don't work 
seven. 
TRIAL EXAMINER: How many lease agreements have you signed? 
THE WITNESS: One. 
Q. (By Mr. Fitzgerald) You signed one the first time you drove, 
right? A. Right. 
Q. And then you worked what, six days, five days ina row nor- 
mally? A. That's true. | 


* * * * * 
| 


TRIAL EXAMINER: Have you posted a one hundred dollar bond? 

THE WITNESS: I have not. | 7 

TRIAL EXAMINER: That is, with the company in connection with 
this lease agreement? 

THE WITNESS: No, I have not posted a bond. 

TRIAL EXAMINER: Before July 1st of this year while you were 
working for the Village Cab Company -- you were working for Village 
Cab? 


THE WITNESS: Yes, I was. | 

TRIAL EXAMINER: Did the company ever have inspectors on the 
road to see that the drivers for Village Cab were performing their duty 
or do you know? 

THE WITNESS: They did prior to June 30th. 

TRIAL EXAMINER: Prior to July 1? 

THE WITNESS: Yes, they did. They did. 

TRIAL EXAMINER: They did? 

THE WITNESS: Yes, they did. 

TRIAL EXAMINER: Were they some particular individuals whom 
you knew or was it some independent company that you never knew? 

THE WITNESS: It was the company supervisors. 

TRIAL EXAMINER: And did they or did you encounter them occa- 
sionally? | 
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THE WITNESS: I have, yes. 
TRIAL EXAMINER: Since July Ist of this year have you seen them 
under the same circumstances? 
THE WITNESS: No, I haven't. 
TRIAL EXAMINER: You haven't seen them at all? 
THE WITNESS: As far as I know the company does not have a man 
out on the street checking on the cabs. 
* * * 
CROSS EXAMINATION 
BY MR. CHARONE: 
* * 
. What days do you take off? A. Sunday. 
. You work six days a week? A. Yes. 
. Do you take off every Sunday? A. Yes. 
. Do you check your cab in Saturday night? A. Yes. 
. And then.you return to work on Monday? A. Right. 
. And you don't sign a new lease agreement? A. I do not. 


* * * * 


Q. Now, if I understand your testimony, if you had $50.00 in fares, 
$25.00 of that is yours? A. That's true. 

Q. And $25.00 belongs to the company? A. True. 

Q. And when you come in at night and divide the money up do you 


take any reading off your meter box? A. Ido. 
Q. Does your company take and check it when you take it off? A. No. 
Q. And it's just your word, there is no check made on your meter 
in other words? A. The next driver which takes the cab out. 
Q. The next driver which takes the cab out? A. Yes. 
Q. Isee. And are you supposed to write down what the meter read- 
ing is before you start? A. No. 
Q. You don't write it down? A. No. 
Q. But the next driver that takes the cab out, would he write it 
down? <A. Yes. When I come in in the morning the meter reading is 


always on my sheets. 
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Q. On your sheet. Who puts it on your sheet? A. That I don't 
know. 
Q. At the end of the day you don't put a meter reading on the sheet? 
A. No. I put the meter reading on the sheet that I have used during the 
day. 
Q. By the meter reading I mean mileage. A. No, complete meter 
reading, mileage, complete trips, I put it on my sheet myself, everything. 
Q. When you started to work in July I think it was, your testimony 
on several occasions was you were supposed to pick up a fare and you 
saw someone on the street and you decided on that person instead of pick- 
ing up the fare -- A. Since when? 
Q. Since July when you started to work. A. Yes. 
Q. That's happened several times? A. Yes, it has. 
Q. In other words, sir, so we can understand how this works, if 
you got a call from the dispatcher and he said there was a fare say wait- 
ing at the Oak Park Arms Hotel, then you would tell the dispatcher, 
"Okay, I will go to the Oak Park Arms Hotel and pick up the fare.” But 
as you went out there you saw someone thumbing down a cab and you stop- 
ped and picked up that person -- A. IfI wanted to I would, 
Q. You would never call back the dispatcher and say,/| "I am not 
going to pick up this fare"? A. I have. | 
Q. On some occasion or all occasions? A. On a lot of occasions. 


Q. There were some occasions when you didn’t call the dispatcher 


| 
when you started to pick up a fare on the street instead of picking up the’ 
fare the dispatcher told you to? A. No, I never did that. | 


* * * * 


A. Lhave taken pickups without telling the Geapabcte: 
Q. All right. Now, then, your testimony is on occasions instead of 
picking up the fare the dispatcher told you about you picked) up somebody 
else and you wouldn't tell the dispatcher? A. That's true; 
Q. Andas far as the dispatcher then knew that person might have 
been waiting out there for four hours for a Village Taxicab/and it never 


came? | 
* * * * * 
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THE WITNESS: No, I wouldn't say that. 

* * * * * 

Q. You wouldn't say that the person would be waiting for a couple 
of hours or 20 minutes or 30 minutes and the cab never showed up? 
A. I take my pickup and go back and pick up the passenger. 


Q. You always got the fare you told the dispatcher you were going 


to get? A. It depended on where the pickup is going. 

* * * * * 

Q. (By Mr. Charone) Well, let me try to make it simple. You 
stated then on occasion you would pick up a fare on the street instead of 
going and getting someone that the dispatcher had advised you was wait- 
ing for a cab, is that right? A. That's right. 

Q. And then you also told us on those occasions, if I understand 
you correctly, you would sometimes call the dispatcher and tell the dis- 
patcher you were not going to pick up the fare? A. That's true. 

Q. Or on occasion you would double back after you had dumped the 
old fare off and get the new fare? A. That's true. 

Q. Have you done that on every occasion? A. No. 

* * * * * 

Q. Has there been occasions when you would pick up a fare on the 
street after the dispatcher told you about someone that you didn't either 
tell the dispatcher, "I can't make that trip you told me about" or that 
you would double back and eventually get that fare? A. IfI can't handle 
the fare I will always tell the dispatcher. 

Q. Good. That's what I was trying to find out. Now, this is all in 
July, that’s all I'm going to talk about, right? Now, when you were driv- 
ing a cab after you started in July, did you ever call the dispatcher up 
and tell the dispatcher where you were at on any occasion? A. Yes. 

Q. How often would that happen? A. I probably call the dispatch- 
er a hundred times a day. 

Q. To let him know where you are at? A. Let him know where 


I'm at, yes. 


* 
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453-4-5 Q. (By Mr. Charone) Were you asked to sign a mended dollar bond 
when you started working? A. No. | 

* * * * * 

Q. You are the only driver -- Do you know whether other drivers 
that are working now have or have not paida hundred dollar bond to the 
company? A. I never heard of one. 

Q. You never heard of one that paid a hundred dollars?) A. That's 


true. 
* 


REDIRECT EXAMINATION 
BY MR. STACKLER: 

* * * * | * 

Q. Why do you call the dispatcher to let him know where you are 
when you are out driving this cab under this independent contractor lease 
agreement? A. To receive an order. 

Q. Do you make money by driving orders? A. Ido. | 

Q. And do you call the dispatcher because you are required to call 
the dispatcher? A. No. 

Q. Is it to your economic advantage to let the dispatcher know where 
you are so that he can give you calls? <A. Yes. 

Q. If you didn't make any fares ona given day and you came back to 
the garage and under that clause in the agreement which allowed the lessor 
to fix a minimum fee for the use of the cab he charged a thousand dollars 
a day, as Mr. Charone asked, would you feel obligated to pay it? 

MR. CHARONE: Objection, conjectural. 

MR. STACKLER: So was yours. 

TRIAL EXAMINER: Objection sustained. | 

Q. (By Mr. Stackler) Would you expect the fee, the mini 
set, to be a reasonable fee? <A. I would. 

Q. Would this envelope that you put in the safe at the end of the day 
after you split the bookings 50 per cent contain a meter names on it? 


A. Yes. The meter number? 
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Q. The number you take off your meter? A. The number I take 
off the meter, yes. 

Q. There were some questions asked about paragraph seven of the 
independent contractor lease agreement entitled "Termination." Is your 
understanding of that clause that unless either party exercises his right 
to terminate the lease automatically renews from day to day? 

* * * * * 

TRIAL EXAMINER: Did anybody at the company tell you how to 
interpret that clause that counsel asked you about? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Who? 

THE WITNESS: Mr. Kane. 

TRIAL EXAMINER: Who? 

THE WITNESS: Mr. Kane. 

TRIAL EXAMINER: What did he tell you about it? 

THE WITNESS: He told me the contract is automatically renew- 
able from day to day. 

TRIAL EXAMINER: It was on the basis of that conversation that 
you made this statement? 

THE WITNESS: I read it there in the contract also, sir. 

* * * * 

KENNETH PIERSON 
was called as a witness by and on behalf of the General Counsel and, after 


first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name and your address, sir. 
THE WITNESS: Kenneth Pierson, 4115 North Hermitage. 


* * * * 


BY MR. FITZGERALD: 
Q. Mr. Pierson, what is your business or occupation? 


the accountant for Factory Motor Parts. 
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Q. Is Factory Motor Parts the company of which Mr. Leonard De- 


Michele is an officer or executive? A. Yes, sir. 
Q. In your position as an accountant did you have custody or con- 
trol over the company's books and records? A. Yes,I do. 
Q. In the course of your employment, to be specific within the last 
few months, have you had occasion to separate from your total books and 
records the invoices for Factory Motor Parts to the Blue Cab Company? 
A. Yes, I have. 
Q. When was the first time you did this? A. About a month ago. 


* * * * * 


Q. Were these, after you separated these documents were they 
given to Mr. DeMichele? A. They were sent over to him, yes. 

Q. Have you again had occasion to separate these documents or 
keep them separate? A. Yes, I have. 

Q. And have you given them to me today? A. Yes. You have them 
now. | 

MR. FITZGERALD: Would you mark these General Counsel's Ex- 
hibits, Group Exhibit 15 through whatever number they may result in. 


(The document above referred to was 
marked General Counsel's Exhibit No. 
15 with subdivisions for identification.) 


Q. (By Mr. Fitzgerald) Now I show you these documents which are 
General Counsel's Exhibit 15. Would you look at them and see if those 
are the same documents which you have separated previously? A. Yes, 
they are the same. 


* * | 


CROSS EXAMINATION 
BY MR. STACKLER: | 
| 
* * * * * 
Q. Do these records which you have in front of you also designate 
whether the part is rebuilt or new? A. In some cases they!do. 
Q. Would the symbol r-e-b be rebuilt? A. We use r-e-b for a re- 
built symbol. 
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Q. Would you know as an accountant and experienced in figures 
what percentage of the parts sold to Blue Cab are rebuilt? 


* * * * * 


TRIAL EXAMINER: Objection over-ruled. If you can recall or 
approximate you may do so. 
THE WITNESS: I'd say very little, about maybe two or three per 


cent. 
* 
RONALD ROGERS 
was called as a witness by and on behalf of the respondents and, after first 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: State your name and your address, please. 

THE WITNESS: My name is Ronald Rogers. I live at 925 North 
Euclid Avenue in Oak Park. 

BY MR. STACKLER: 

Q. Mr. Rogers -- A. Yes, sir. 

Q. Have you ever been employed by either Blue or Village Car 
Company? A. No, I have not. 

Q. Never been employed by either companies. Have you had any 
contractual relations with either Blue or Village Company? A. Yes,I 
have, On July 15th I signed a lease agreement with one of their cabs. 

Q. Do you remember which company it was? A. It was the Blue 
Cab Company. 

Q. Except for the fact that General Counsel's Exhibit 5B reads 
Village Cab Company, is this the contract you signed? 

MR. FITZGERALD: Here is 5A. 

Q. (By Mr. Stackler) Here is 5A. A. Yes, itis, This is not the 
exact contract I signed but similar to the one I signed. 

Q. Just a form that has been introduced in evidence. Did you sign 
one like this with Blue Cab? A. Yes, I did. 

Q. Were you ever a taxicab driver either as a lessee or an employee 
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before July 15, 19637 A. No. This is my first experience as a cab 


driver. 


Q. Either here or in some other city? A. Yes, that's right. 


Q. When you were seeking to enter into this contractual relation- 
ship, were you asked whether or not you were a union member ? ? A. No, 
I wasn't. 

Q. Have you ever been asked about it since you began to drive un- 
der the independent contractor lease agreement? A. No, nothing has 
ever been asked. 

Q. Have you ever discussed the current union propiens that Blue 
and Village Cab Companies are having with Local 782 with any manage- 


ment representative in either company? 


* * * 


THE WITNESS: No. 

(By Mr. Stackler) Under your independent contractor lease 
agreement, were you furnished gas? A. No. I'm responsible to furnish 
my own gas. | 
Q. Do you buy your gas? A. Yes,I do. 
Q. Where do you buy it? A. Ibuy from a gasoline station in 


Forest Park called Reminders Pride. It's on Randolph, just east of 
Harlem, rather, west of Harlem. 
Q. Have you bought gas from Blue or Village Cab Companies? 
A. No. 
Q. Since you began working on July 15, 1963, have you had occa- 


sion to take fares to O'Hare Airport? A. Occasionally, yes. 

Q. How often would you say this is? A. Well, I, myselt, it would 
average somewhere around one out of 35 trips I would say. 

Q. How many trips a day do you make anywhere? A. On an aver- 
age of between 35 and 40 trips a day. | 

Q. Aday? A. Yes. It varies according to the day's business. 

Q. Does the Village of Oak Park have an ordinance regulating the 


fares charged by cabs? A. Yes, they do. | 
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Q. Does the fare that your cab or the cab that you drive on any day 
charge a fare in accordance with that ordinance? A. Yes,Ido. Or rather 
I should say yes, it does. 

Q. Have you ever been told by any of the management of the lessor, 
Blue Cab Company, with whom you entered this contract how to operate 
your cab when you have it out on the street? A. No, other than the rules 
of courtesy that they wish us to observe. 

Q. Have you ever been told if you don't observe the rules of courtesy 
that you are subject to being reprimanded? A. No. 

Q. Are you a normally courteous person? A. I try to be whenever 
the occasion calls for it. 

Q. Is that what you understand your lease agreement calls you to 
be? A. Yes. They wish that you conduct yourself accordingly, convey 
courtesy to all passengers. 

Q. Are you told the hours you have to drive by the lessor? A. No, 
not at all. 

Q. Are you told where you have to go? A. No. 

Q. Suppose the dispatcher makes a call over the radio asking wou 
to pick up a passenger. Is it your understanding that you have to pick up 
the fare? A. No, it's entirely my option as to whether I accept it or re- 


ject it. 


Q. Have you had occasion to reject requests by the dispatcher that 


you pick up fares? A. No, not as yet. 

Q. Do you feel that you can if you want to? A. It certainly is my 
prerogative. 

Q. Who maintains your cab ina clean condition? A. The company 
does, the cab company per se. 

Q. Do you understand that is their obligation under the lease? A. As 
far as my understanding, it is, yes. 

Q. Now, you rent the cab on a day-to-day basis and General Counsel's 
Exhibit 5A, and I show you that exhibit, and ask you how you understand 
Clause Number 7, labeled "Termination." A. Well, my understanding of 
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this contract is that it is a revolving agreement, lease agreement between 


the Blue Cab Company and myself in that it can be terminated by either 
| 


party at any given 24-hour cycle. 
Q. If you want to terminate it you can? A. It is my option, yes. 
Q. If the lessor wants to terminate ithe can? A. That's right. 
TRIAL EXAMINER: How many times have you signed one of those 


agreements 7 
THE WITNESS: Just the initial contract. 
. (By Mr. Stackler) When you have the car out during a day's 
es do you drive one hour, seven hours, any number of hours you want? 
A. That's right. 
Q. Are any deductions made from the 50 per cent share of the book- 


ings you keep for social security? A. No, none at all. | 
Q. Withholding income tax? A. None at all. As I understand it, 
this is my obligation to keep a daily record so that I can account at the 


end of each year. 
* * * * * 


. (By Mr. Stackler) Do you make the division of the) 50/50 book- 
ings at the end of each day by yourself? A. Yes, I do, that's right. 
Q. Where do you put the company's share? A. In ar envelope, 
our trip sheet envelope, and then deposit it in the safe. | 
476-A Q. Do you havea slot in the safe? A. We have a slot within the 
wall, within the garage. 
Q. Does your cab carry any advertising? A. None other than the 
trade stamp, Blue Cab Company, which is on the door. 
Q. That'sadecal? A. Yes. 
Q. You don't advertise hamburgers or dog food, anythin of that 
order? <A. No. 
Q. Have you seen inspectors out on the road checking up on you 
since you have been driving since July 15, 19637 A. None that I have 


noticed. 
Q. In other words, you have or have not seen them? | A. That's 


right. 
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A. I have not seen them. 
* x 
CROSS EXAMINATION 
BY MR. FITZGERALD: 

* * * * * 

Q. In fact you bring your cab back every day? A. Well, upon the 
completion of a day's work. 

Q. You never kept the cab out overnight on your own’ A. No, no, 
I have not. 

Q. You never used it for anything except driving on the job and you 
never use it for personal business, anything like that? A. Well, I use it 
for personal business every day, sir. 

Q. Yes. Well, you mean taking customers around? A. That's 
right. 

Q. That’s the only personal business. Have you ever paid the hun- 
dred dollar bond as set forth in this lease agreement? A. No, I have not. 

Q. Have you ever -- you have read this lease I assume? A. Yes, 
I have. 


Q. And you note in there if you don't book in any fares so the: - is 


nothing to split 50/50 you could be charged a minimum amount for using 


the cab, right? A. I understand there is a minimum guarantee. 

Q. What is the minimum? A. None has been set for myself, sir. 

Q. You just don't know of any amount? A. No specific, they have 
not taken an arbitrary amount. 

Q. It could be anything as far as you know? A. Yes, that's right. 

Q. A hundred, five hundred? A. I doubt very much it would be 
that because I would refuse to pay it. 

Q. Pardon? | A. I would refuse to pay a hundred dollars, sir. 

* * * * * 

Q. You never asked what is this minimum? A. No, I never asked. 

TRIAL EXAMINER: And nobody has ever told you? 

THE WITNESS: No. 
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Q. (By Mr. Fitzgerald) Now, Mr. Rogers, what is the amount set 


forth in the village ordinance as to the fare to be charged? A. Thirty- 


five cents on the flag pull and 30 cents per mile. 

Q. But you don't charge that, do you, you, personally? | A. It's on 
the meter, sir. 

Q. The amount that is charged is on the meter and that is what you 
receive? A. That is right. 

Q. And the meter is 30 cents a mile, right? A. Yes, it clicks off 
30 cents a mile. | 

Q. In fact all the meters have 30 cents a mile? A. Ijassume So. 
I can speak only of mine. 

Q. You don't know of any meter having a different fare? ? You don't 
know of any that has anything other than 30 cents? A. No, no, none that 
I have heard of. | 

Q. Well, you didn’t go to the Village and say, "I'm going to set my 
meter at 30 cents per mile"? A. No. 

Q. That was just on the meter? A. It was on the meter. 

Q. Have you ever tried to set it for 357? A. No, I wouldn't know 
how. | 

x 
CROSS EXAMINATION 
BY MR. CHARONE: 

Q. Mr. Rogers, you said the only identification on the cab is this 
decal? A. The trade style of Blue Cab. 

Q. Do you wear any identification on your person? A. No. 

Q. You don't wear a hat? A. No, I do not. 

Q. Do other drivers wear a hat? A. Lhave seen some that do 


wear them. 
Q. The hat says either Blue Cab or Village Cab? A. No, there 
is no identification on them. | 
Q. No identification on them. Were you finger-printed before you 
started to work? A. Yes, I was. 
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. Who fingerprinted you? A. John Ugaste, Jr. 
. You have a chauffeur's license? A. Yes, Ido. 
. Did you have one prior to the time you started working as a 
driver? A. No, I didnot. I hada regular driver's license. 
. Where did you obtain the forms for chauffeur's license? A. At 
the State Vehicle Board on Harrison Street. 
Q. And in the cab is there a picture of you? A. Yes, there is. 
Q. Who furnished the picture? A. I purchased it at Woolworth's 
on Lake Street near’ Harlem at one of these coin-operated picture machines. 
Q. Isee. Do you start the same hour of every day? A. Within 15 
minutes one way or the other, yes. 
Q. You could start four hours late if you want? A. No. I have ob- 
ligated myself to specific school runs. 
Q. How have you obligated yourself? A. Ihave accepted them on 
a daily basis. 
Q. The daily basis includes -- A. Personally in that I have to pick 


my first child up at eight o'clock. 
Q. Yes, but you could start at 10:00 o'clock or 11:00 o'clock? A.I 
could if I chose to. I would just ignore my school loads and they would 


give them to someone else. 

Q. You have not done it? A. No, Ihaven't. 

Q. You don't personally have a contract with the school board to 
pick up children? A. No,I do not. 

Q. Do you know who has the contract? A. Iassume it’s either 
Village or Blue Cab Company. 

TRIAL EXAMINER: Do you pick up a number of children in the 
morning and take them to a certain school? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Do you have to pick those same children up in 
the afternoon? 

THE WITNESS: No. I pick up entirely different children in the 


afternoon. 
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TRIAL EXAMINER: From the same school? 
THE WITNESS: From various schools located in the western sub- 


TRIAL EXAMINER: These are public and private getoals? 

THE WITNESS: Yes, public schools. | 

TRIAL EXAMINER: Do you get the same cab every day or a differ- 
ent cab every day? 

THE WITNESS: No, I get the same cab every day as long as it is in 
operation, I mean there's nothing mechanically wrong with it. 

TRIAL EXAMINER: Short of mechanical failure you get the same 
cab every [day]? | 

THE WITNESS: That is correct, yes. 

* * * * * 

Q. [By Mr. Charone] I see. If you are sick have you been given 
any instructions on who you would call in the company to tell them you 
are not coming to work the next day? A. No. The instruction I was 
given -- actually, it wasn't an instruction, it was a request, that I call 
so my school children wouldn't be waiting for me. 

Q. It wasn't an instruction? A. It wasa request. 

Q. You could have obeyed it or not have obeyed it? A. That's 
correct. 

Q. In fact, your testimony is that you could either take a fare when 
the dispatcher tells you about it or not take a fare? A. That's right. It's 
up to my option. 

Q. Totally up to your option including the school children? A. That's 
right. | 

Q. But as a matter of fact as long as you have worked there you 
have picked the children up when you were told to? A. AS long as they 
were given to me on a steady basis, yes. 

Q. How many times do you call the dispatcher during the cay? 


A. Do you want me to just take an arbitrary figure? 
Q. Yes. 


162 


TRIAL EXAMINER: Make it as accurate an estimate as your recol- 
lection will permit you. 

THE WITNESS: Well, according to my independent recollection I 
would say somewhere around 75 to 100 times a day. 

Q. (By Mr. Charone) Do you call the dispatcher to let him know 
where youare at? A. Yes. 

Q. How many times would the dispatcher call you? Don't include 
the times you call him. A. Oh, approximately 35 times. 

Q. So you might have something like 100, 110 or 120 times a day 
when either you are calling the dispatcher or the dispatcher is calling 
you? A. Approximately. 

Q. How many times a day have you told the dispatcher, "I don't 
want to take a fare’? A. As of this date, none. 

Q. None. Isee. And has there been occasions when you told the 
dispatcher that you were going to take a fare and you decided not to take 
the fare but picked up someone who hailed a cab on the street? A. Oh, 
yes. 

Q. And after that occurred you called the dispatcher and told the 
dispatcher you are not going to pick up the fare that he told you to pick 
up? A. Well, the incident that comes to my mind, just as I was receiv- 
ing a call on the air a passenger was entering my cab, and I told him I 
couldn't take the order that he gave me, I chose to take the passenger. 

Q. Is that the only incident you can recall? A. That's the only 
one, that's it. 


* * * * * 


Q. No. Does the Village of Oak Park have cab stands? A. Yes, 
they do. 
Q. Is there any regulation as to the number of cabs that can wait 


atacabstand? A. Yes, there are. 

Q. Is it painted on the street, two cabs, three cabs? <A. Noton 
the street, markers. 

Q. Let's take any cab location. How would you know how many 
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cabs can wait there? A. I was givena little booklet which indicated the 
various posts and their locations and the number of cabs that were sup- 
posed to be on each particular post. 
Q. Who gave you that booklet? A. John Ugaste. 
Q. That was the day you were hired? A. Yes. 
Q. Do you have a copy of the booklet with you? A. No, I don't. 
Q. And all the booklet did was indicate the number of cab stands? 
A. No. It also gave rules of courtesy as well as the radio code that was 
used. | 
. It also listed the city regulations on driving the cab? A. No. 
. It didn't. How big was the booklet? Could you describe it for 
. Oh, it's approximately two and a half by four and a half. 
. And how many pages does it consist of? A. Seven or eight. 

. Do you keep the booklet with you when you drive?) A. I have it 
in the glove compartment of the car, yes. 
* * * * * 

. (By Mr. Charone) When you entered into, as counsel would call 
it, this ee relationship, will you tell us how this happened? How 


did you know there was a job available? A.I answered aniad in the Oak 


Leaves I saw in the classified section saying there were drivers wanted 
on a contractual basis, on a 50/50 basis. | 
Q. Did the ad say contractual basis or did it say 50/; 50 basis‘ ; 
A. 50/50 basis. 
Q. You didn't know at that time -- A. I later found out it was a 
contractual agreement. 
Q. You came to the company offices on July 15th? A. I don't 
know to whom I was speaking. I went in and said I was there in response 
to the ad in the Oak Leaves andI was seeking information. 
Q. Who did you speak to? A. John Ugaste, Jr. | 


Q. As you went to work you noticed there was a picket line in front 
of the premises? A. Yes, I did. | 
Q. And you talked to John Ugaste? A. Yes, I did. | 


Q. Jr. A. Jr., yes. 

Q. What did he tell you? A. He told me they were seeking drivers 
to drive their equipment on a contractual basis, it was a 50/50 lease. 

Q. He gave you a copy of the lease agreement which has already 
been shown you? A. Yes, that’s right. 

Q. You signedit? A. I did. 

Q. This was an approximately short conversation? A. Approxi- 
mately 20, 30 minutes duration. 

Q. He told you about the regulations of Oak Park for driving cabs% 
A. Yes, he did. 

Q. He told you about where the cab stands were? A. No, not at 
that time. He later told me. 

Q. Later he told you? A. Yes. 

Q. And later he gave youa pooklet? A. Yes, that's right. 

Q. Did you sign the lease at that meeting you just described? 
A. Yes, I signed it immediately after I agreed to start driving, yes. 

Q. And Mr. Ugaste told you that when you take the cab out or words 
to that effect you can go wherever you want to go? A. No, he told me I 
was confined to the Village of Oak Park and River Forest. 

Q. What did he say about money? A. Nothing whatsoever other 
than it was on a 50/50 basis and my only expense was purchasing the petrol. 

Q. What do you mean by 50/50 basis? A. Whatever my day's work 
was, he as a senior partner, las a junior partner, if I book $50.00, half of 
that would be his. 

* * * * * 

Q. You could take the cab and take your girl friend and drive out to 


the forest preserves and spend the whole day as far as you are concerned? 


A. Well, I couldn't make any money that way. I'm in business for myself 


Iassume. 

Q. Forget about making money. You could do that? A. Iassumel 
could. 

Q. You could do that all day long and bring the cab back again? 


A. Lassume I could, yes. 
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Q. You wouldn't be breaking your contract or limiting the guarantee? 
493 A. Other than the minimum guarantee. 

Q. They have never asked you for that? A. No, they did not. 

Q. If you took in $30.00 on a day and $15.00 was yours pout of the 
$30.007 A. Yes, right down the middle, 

Q. And $15.00 is the company's? A. Yes. 

Q. And it wasn't all your money? A. No, not on the basis of the 
lease I signed. Fifty per cent of my total bookings would be theirs. 


| 
* * * * | * 


REDIRECT EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Rogers, counsel for the intervening party kept | using such 
terms as unemployed and hired. To keep the record straight, I think 
words may be used without thought given to them, were you hnempleye’ 
before you started to work for Blue -- are you employed now? A. No. 
I'm an independent contractor. 

Q. You were asked by Mr. Charone whether you were hired by Blue 
Cab Company and he asked you if you were given a booklet on the day you 
were hired by Mr. John Ugaste, Jr. Were you hired by J ohn| Ugaste? 

A. No, other than signing a mutual lease agreement. 

Q. Now, are you in business for yourself in order to make money? 
A. Absolutely. 

Q. How do you make more money? 

MR. FITZGERALD: Objection. 

Q. (By Mr. Stackler) How do you make your money? | A. By col- 
lecting fares on the street, by picking up passengers, delivering them to 
and from their destinations. 

Q. Is it to your economic advantage to have fares feleeeed to you 
by the lessor? A. Yes, it is. 

Q. The lessor would refer fares to you through the ¥ lispatcher ‘ 
A. Yes, sir, that's correct. 

Q. And so if it were physically possible to have 200 communications 


Q. Jr. A. Jr., yes. 

Q. What did he tell you? A. He told me they were seeking drivers 
to drive their equipment on a contractual basis, it was a 50/50 lease. 

Q. He gave you a copy of the lease agreement which has already 
been shown you? A. Yes, that's right. 

Q. You signedit? A. I did. 

Q. This was an approximately short conversation? A. Approxi- 
mately 20, 30 minutes duration. 

Q. He told you about the regulations of Oak Park for driving cabs% 
A. Yes, he did. 

Q. He told you about where the cab stands were? A. No, not at 
that time. He later told me. 

Q. Later he told you? A. Yes. 

Q. And later he gave you a booklet? A. Yes, that's right. 

Q. Did you sign the lease at that meeting you just described? 
A. Yes, I signed it immediately after I agreed to start driving, yes. 

Q. And Mr. Ugaste told you that when you take the cab out or words 
to that effect you can go wherever you want to go? A. No, he told me I 
was confined to the Village of Oak Park and River Forest. 

Q. What did he say about money? A. Nothing whatsoever other 
than it was on a 50/50 basis and my only expense was purchasing the petrol. 

Q. What do you mean by 50/50 basis? A. Whatever my day's work 
was, he as a senior partner, las a junior partner, if I book $50.00, half of 
that would be his. 


* * * * * 


Q. You could take the cab and take your girl friend and drive out to 
the forest preserves and spend the whole day as far as you are concerned? 


A. Well, I couldn't make any money that way. I'm in business for myself | 
Iassume. 

Q. Forget about making money. You could do that? A. Iassumel 
could. j 

Q. You could do that all day long and bring the cab back again? 
A. Lassume I could, yes. , 
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Q. You wouldn't be breaking your contract or limiting the guarantee? 
493 A. Other than the minimum guarantee. | 
Q. They have never asked you for that? A. No, they did not. 
Q. If you took in $30.00 on a day and $15.00 was yours out of the 
$30.00? A. Yes, right down the middle. 
Q. And $15.00 is the company's? A. Yes. | 
Q. And it wasn't all your money? A. No, not on the basis of the 


lease I signed. Fifty per cent of my total bookings would be theirs. 
* * * * * 


REDIRECT EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Rogers, counsel for the intervening party kept using such 
terms as unemployed and hired. To keep the record straight, I think 
words may be used without thought given to them, were you unemployed 
before you started to work for Blue -- are you employed now? A. No. 


I'm an independent contractor. 
Q. You were asked by Mr. Charone whether you were hired by Blue 
Cab Company and he asked you if you were given a booklet on the day you 
were hired by Mr. John Ugaste, Jr. Were you hired by John! Ugaste? 
A. No, other than signing a mutual lease agreement. ; 
Q. Now, are you in business for yourself in order to make money? 
A. Absolutely. 
Q. How do you make more money? 
MR. FITZGERALD: Objection. 

. (By Mr. Stackler) How do you make your money?" A. By col- 
lecting Bae on the street, by picking up passengers, delivering them to 
and from their destinations. 

Q. Is it to your economic advantage to have fares referred to you 
by the lessor? A. Yes, itis. | 
Q. The lessor would refer fares to you through the dispatcher ? 
A. Yes, sir, that's correct. 
Q. And so if it were physically possible to have 200 communications 


166 


a day instead of 110 or 120 with the dispatcher, would you do it so as to 
have a chance to get more fares? 

* * * 

A. I would welcome the opportunity. 

Q. Oh, yes. A lot was made about your picking up school children. 
Why do you pick up these school children? What sort of children are they’ 


A. They are handicapped children in one way or another. 
Q. Can they walk to school? A. Hardly. 
Q. You say you felt you had an obligation to pick them up? A. Yes, 


that's right. 

Q. Would you want to see them walk to school on crutches? A. No, 
it would be a rather ghastly sight. 

Q. You feel you are contractually bound to Mr. Ugaste to pick them 
up? A. No. 

Q. Let me rephrase it. Except for the 24 or 12 hour period in which 
a particular lease may be operating covers, do you feel you have an obliga- 
tion to pick up the children to Mr. Ugaste as distinguished from the children? 
A. No, my obligation is to the children. 

Q. These are crippled children? A. Not to Mr. Ugaste. These are 
crippled children, handicapped children. 

* * * * * 

Q. (By Mr. Stackler) You say you keep this booklet in your glove 
compartment? A. Yes, sir. Iuse it as an aid, it's nothing more, in tell- 
ing me where my particular post is for my cab. 

* * * * * 

Q. Would you know where the cab stands are unless you had some 
listing? A. No I would not. 

* * * * * 

Q. (By Mr. Stackler) Have you been told you must follow any word, 
sentence or phrase as a rule written in that booklet by anybody from the 
lessor? A. The only thing I have been told and that was in the form of a 


request is to try to follow the rules of courtesy at all times so as not to 
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jeopardize the reputation of Blue Cab Company which would be of advan- 


tage to myself as well as the company. 

MR. FITZGERALD: Objection unless there is some foundation or 
details. 

TRIAL EXAMINER: Well, who told you that? 

THE WITNESS: John Ugaste, Jr. 

Q. (By Mr. Stackler) When you entered into the contract that 
first day? A. Yes, that's correct. | 

Q. When you were asked by Mr. Charone if you had to have village 
permits, you were told that John Ugaste, Jr. was going to require you to 


have those permits or that the villages that issue the permits| were going 
to require it? <A. It wasa requirement of the village before he could 


allow me to take a car out under the lease agreement. | 

Q. You operate under this agreement in order to make} ‘money? 
A. Absolutely. | 

Q. If some day you want to goona lark in the forest preserves 
with a girl, as Mr. Charone suggested, would you feel you could do that at 
your own expense? In other words, would you be losing a fare’ 7 +A. Yes, 
I would. 

Q. But to date you have been making money? A. To date I have 
been making money and have foregone the other impulse. 

* * * * 

RECROSS EXAMINATION 
BY MR. FITZGERALD: 

Q. Mr. Rogers, just a few questions. John Ugaste, ar, gave you 
the book the first day you started work? A. That's right. | 

Q. You say it was kind of a request, we don't want the company to 


appear in a bad light from anything you do, is that right? A. Yes. 
Q. In other words he gave you the booklet as a kind of guideline 


that you would follow? A. As a crutch, as an aid. 


* * * * 
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Q. (By Mr. Fitzgerald) Just one other thing. Do you have any per- 
sonal knowledge as to whether the Village of Oak Park or River Forest 
have required permits of taxi drivers before July lst?) A. No, I do not. 


Q. You don't, You haven't read the ordinance [in] that regard? 


A. I've not read the city ordinance, no, the village ordinance. 

Q. Nobody has told you about it? A. No. 

Q. One other thing, you mentioned in detail about picking up the 
school children. Do you receive your normal fare for this service, don't 
yout A. Normal in what respect sir? Do you mean on the meter? 

Q. Yes, you pull the meter? A. No, Ido not. 

Q. How do you get paid? A. This is a fixed rate. It's on the basis 
of a charge account. 

Q. The charge account is with the company? A. I assume. 

Q. You don't know what the fare is? A. Oh, yes. We havea school 
list designating the various school runs on which are posted the fares for 
that given run. 

Q. The fares; would vary with the length of the run? A. I assume 
it's computed on the basis of mileage. 

Q. Do you get paid, say, even if a child isn't picked up that is sup- 
posed to be picked up? A. It's ona group, on the basis of a group. 

Q. What if someone in the group doesn't want to go to school or 
doesn’t go, you are still paid the same rate? A. Yes. 

Q. I mean you still receive the same money? A. Yes, I still charge 
the same, right. 

* * * * * 

TRIAL EXAMINER: How do you get paid on these group rides when 
you carry these handicapped school children? 

THE WITNESS: It's on the basis of charge and I indicate it as such 
on my trip sheet asia charge account. At the end of the day I would total 
it up and subtract in the subtotal. I would take 50 per cent of that. If it 
figured out, say, I had $20.00 in charges and my total booking for that day 
was $30.00, the company would be entitled to $15.00. I would then subtract 


169 


$15.00 from the $20.00 I had in charges and the company would pay me 
$5.00. | 
TRIAL EXAMINER: Do you secure cash in connection with these 
so-called charges by simply withholding that amount from the 50 per cent 
you would give in the accounting at the end of the day, is that correct? 

THE WITNESS: That is correct. | 

. (By Mr. Fitzgerald) And the group, the rates Saroed to the 
group are under the contract or agreement between the company and these 
particular children or schools, is that right? A. Yes. 

* * * * | * 

Q. Mr. Rogers, the amount that is charged per ride to the school 
board is determined by the agreement between Blue Cab Company and 
the school board, is that right? A. I would assume so. I don/t know 
specifically but I -- 

Q. The company told you you are going to get so much per group 
ride? A. The company has a listing which indicates the amount to be 


charged, yes. 
* * * 


RECROSS EXAMINATION | 
BY MR. CHARONE: | 
Q. You can't vary the amount listed for the school? A, Can I 


personally? 
Q. Yes. You can't go out and say tomorrow I'm going to charge 
ten cents more because this is my cab? A. No, this is a fixed compu- 


tation. 


Q. You have to charge exactly what the company has told you? 
A. I charge exactly what is indicated on the school list. 
Q. Who prepared that list? A. It was prepared by the company. 
Q. You do exactly what that list says as far as charges? A. Yes. 


Q. You have nothing to say about it? A. No. 
Q. As a matter of fact, if Iam correct, you don't personally charge 
anything, you just receive the payment that is agreed upon between the 
| 
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company and the village school board? A. Yes. 

* * * * * 

502-A Q. Did they request you only to park your cab ina cab stand or 
were you told only'to park your cab ina cab stand? A. No. As far as 
I know -- 

Q. You can park your cab anywhere you want to as far as the com- 
pany is concerned? A. Yes. 

* * * * 

RE-REDIRECT EXAMINATION 
BY MR. STACKLER: 

Q. You get 50 per cent of whatever the charge for the crippled 
children is, do younot? A. Yes, Ido. 

Q. Do you have to take these school children? A. No, I don't have 
to take them. 

Q. If you do take them you have to take them at the rate that is 
agreed upon between a group representing the school children apparently 
and the Blue Cab Company, is that correct? A. Yes. 

Q. Nobody tells you in order to enter into this lease agreement you 
have to take school children at this rate? A. No, no. As a matter of fact 
I requested and asked if there were any available that I might handle. 

Q. Isee. And at any time at the end of the lease period either you 


or Blue Cab Company has the right to terminate this agreement? A. As 


far as my understanding it is a mutual agreement and can be terminated 


by either party. 
* * 
WILLIAM A. WAGNER 
was called as a witness by and on behalf of the respondents herein and, 
after first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: Give us your full name and address. 
THE WITNESS: William A. Wagner, 336 North Menard. 


BY MR. STACKLER: 
Q. Mr. Wagner, have you ever been employed by either the Blue 
or Village Cab Companies? A. Right, yes, I have. 
Q. Which one? A. Village. 
Q. And when did you start to work as an employee of the Village 
Cab Company? A. December 1958. | 
Q. And in what capacity did you work, what was your job? 
A. Driver. 
Q. Did you continue as an employee of Village Cab Company until 
June 30th of this year? A. Yes, sir. 
Q. Prior to June 30th of this year when you received a call from 
a dispatcher in your cab telling you to pick up an order, did you have to 
make the pickup? A. If I took the order I had to make it. 
Q. Did you have any days of the week that you had to work? A. Well, 
we had special rules. I had to work every other Sunday. I worked six days 
a week. | 
Q. And every other Sunday. | 
TRIAL EXAMINER: That week would you be working seven days? 
THE WITNESS: Yes. No, it wouldn't, no, sir. Six because I had -- 
TRIAL EXAMINER: You never worked more than six but you did 
work -- 
THE WITNESS: That Sunday. We had to specify every other Sunday 
we had to work and I had a day off, my regular day off in between there. 
Q. (By Mr. Stackler) Were you an employee of Village Cab Com- 
pany after July 1st of 19637 A. No. 
Q. Have you had any contact with Village Cab Company since July 
1, 19637 A. Yes. | 
Q. What sort of contact was that? A. I lease a cab from them. 
Q. I show you what's been marked General Counsel's Exhibit 5B 
and ask if that is a copy of the lease agreement into which you entered 
with the Village Cab Company. Well, I mean does this look like the con- 
tract you signed? A. Yes. | 


172 


@. When did you sign such contract with the Village Cab Company? 
A. The date? 

Q. Yes, approximately when. A. That I don't know. Let's see. 

Q. Well, was it before July Ist or after July lst? A. It was after 
July Ist. 

Q. Some time in the month of July? A. Yes, sir, around there. 

I don't know the precise date though. 

* * * * * 

Q. (By Mr. Stackler) Are you presently driving a cab under the 
document which I just showed you labeled Independent Contractor Lease 
Agreement? 

Q. Are you free to take any pickup, any fare on the street that you 
want? A. Yes, sir. 

Q. If a call comes from the dispatcher telling you to pick up a fare 
and you see another fare in the street that you would rather take, are you 
free to doit? <A. Yes, sir. 

Q. Do you have to work Sundays? A. No, sir. 

* * * * * 

Q. Were you at the June 29th meeting that took place in the village 
hall under the auspices of Chief of Police Nester? A. Yes, sir. 

Q. Who was at the meeting with you? A. I don't recall all of them. 
There was a few. 

. Drivers? A. Yes, sir. 
. Somebody from Blue Cab Company? A. Yes, sir. 
. Chief of Police Nester? A. Yes, Sir. 
. Mr. Baggot, the fellow sitting down at the end of that table? 
A. Yes, sir. 
Q. Pat Landi? A. Yes, sir. 
Q. Was a man named O'Connell at the meeting? A. Yes, sir. 


Q. Was he some sort of spokesman for the drivers? A. Yes, I 


guess so if you want to call it that. 
Q. I won't use the term then. Did he do a lot of talking? A. He 
did a lot of talking. 
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Q. Did Mr. Baggot do a lot of talking? A. Not too much. 
Q. Mr. O'Connell did most of the talking for the union?) A. He did 
most of the talking for the union. 
Q. Was there an offer made for the contract at that date? A. Yes. 
Q. About what? A. 42 1/2. 
. Of the bookings do you mean? A. Yes. 
. How did the people present react? A. We didn't want it. 
. What did you do personally? A. I talked to Charlie. I stood up 
and I said no. | 
. Did you vote? A. No. Ijust said "No 421/2 per cent." 
. You wouldn't pay 42 1/2 per cent? A. No, sir. 
_ was there another offer made that day? A. No, sir. 
. Was there a subsequent offer made? A. There was. 
* * * * 
Q. (By Mr. Stackler) Did you vote ona proposal containing'an offer 
of 43 1/2 per cent of the bookings? A. No, I did not vote on that. 
Q. You did not vote on that. Were you a union member prior to 
June 30, 19637 A. Yes, Sir. | 
Q. Are you a union member now? A. No. I have a withdrawal 


card. 


Q. When did you take out your withdrawal card? A. July 3istI 
| 


think. 
Q. Did anybody from Blue Cab Company tell you to take out a with- 
drawal card? A. No, sir. | 
Q. Did you do that by yourself? A. Yes, sir. 
Q. Did anybody from Blue Cab Company tell you or order you to 
drive under an independent contractor lease agreement that you would 
have to take out a withdrawal? A. No, sir. 
Q. In fact did you start driving for Blue Cab Company before you 
had withdrawn from the union under the independent contractor lease agree- 
ment which I just showed you? A. I worked for Northwest! for a while. 
Q. When did you start working for Village or Blue Cab? A. That 
is another thing, I don't know the precise date. 
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Q. Some timeinJuly? A. Yes, sir, something like that. 

Q. And you withdrew from the union July 3lst? A. Yes. 

Q. Under your independent contractor lease agreement, are any 
deductions made from your 50 per cent of the bookings for social se- 
curity? A. No, sir. 

Q. Withholding tax? A. No, sir. 

Q. Are you given any rules or regulations that you have to observe 
while driving under this contract? A. Well, we have, every company has 
rules. I mean you have to abide by some of them. 

Q. Well, are you as a driver told there is anything you have to do 
while you drive your cab? Are you told you have to work a certain num- 
ber of hours? A. No, sir. 

Q. Are you told who you have to pick up? A. No, sir. 

* * * * * 

Q. Are you given a booklet with rules and regulations in it? A. Well, 
the booklet I haven't. I'm an experienced man. But some of the newer men 
that come to the post, that’s the only reason they would give a booklet. 

TRIAL EXAMINER: What is that? 

THE WITNESS: A post is where, a post stand. 

TRIAL EXAMINER: You describe it as a -- 

THE WITNESS: You look at the book and say you are at Oak Park 
and Madison, the next closest post would be Post 2. I know all that stuff. 
The younger men would have to look at the book. 

Q. (By Mr. Stackler) Is the posta cab stand? A. Yes, sir. 

Q. Are there limits on the number of cabs that can be parked on 
the cab stand? A. Yes, sir. 


Q. Mr. Wagner, since July, some time in July 1963 when you began 


working under the independent contractor lease agreement, have you worked 
under its terms and conditions? A. I don't quite understand what you mean 
by that. 

Q. I think I will have to ask more questions. Since you began working 
for Village Cab Company -- A. Yes. 
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Q. Asalessee -- A. Yes. 
Q. Under the lease agreement which sets in front of you on the 
table -- A. Yes. 
Q. Have you worked under the terms and conditions of that lease 
agreement? A. Yes. 
Q. And do you lease a cab for a certain number of hours accord- 
ing to the terms of that lease agreement? A. Well, I sign up each cab 
for 12 hours. I don't have to work that. 
Q. Did you sign an agreement in July on the first day you began as 
lessee under this agreement? A. Yes, sir. | 
Q. Have you signed any since? A. No, Sir. | 
Q. I call your attention to paragraph seven of the agreement which 
is labeled "Termination" and ask you to read that. Do you understand 


that? A. Yes.- 
* * * * * 


Q. (By Mr. Stackler) Have you taken the cab out for what did you 
say, 12 hours at a time under this lease agreement? A. Yes, I have. 

Q. At the end of the 12 hours what do you understand your obliga- 
tion to be and the lessor's obligations to be? A. Well, my obligations 


are to make as much money as I can I guess in that length of jtime and 
keep the cab from being wrecked and stuff like that and bringing it in the 
same way I have brought it out. That's the only thing I can say. 

Q. Do you select your own routes? A. Yes, I do. 

Q. Stops? A. Yes. 

Q. You say you haven't signed any other lease agreement? A. No, 


* * * * * 

Q. (By Mr. Stackler) Do you sell any advertising on the cab you 
drive now? A. No, sir. | 

Q. Do you purchase your own gasoline? A. Yes, sir, 

Q. Where? A. Do you want a specified place? | 

Q. Well, do you purchase your gasoline from Blue Cab Company? 
A. From Blue Cab Company? 


. Yes, sir. A. No, Sir. 
. Prior to July 1st, 19637 A. From Blue Cab but they paid for it. 
* * * * 
CROSS EXAMINATION 
BY MR. FITZGERALD: 
* * * 
Q. Who were your bosses? A. Charlie and John. 
Q. Those were the only guys you worried about? A. Yes, sir. 


Q. Those are the only guys you worry about now as a matter of fact? 


A. That's right. 

Q. You are an experienced driver as you said and you didn't have to 
get any new permits to drive under this lease agreement? A. No, sir. 

Q. You just kept the same permit from the Village of Oak Park and 
River Forest? A. Yes. 

Q. And you pretty well operate the same way under this lease agree- 
ment as you did before? A. Well -- 

Q. Except for the money you get? A. Just about. 

Q. You have to watch the cab and you don't want to get in wrecks or 
anything like that? A. That's right. 

Q. AS a matter of fact you never put up the hundred dollar bond as 
stated in the lease? A. I didn't, no. 

Q. In fact the company still has a repair shop in their garage? 
A. They have a repair shop. 

Q. They work on cabs? A. Yes. They have to have something to 
take care of the cabs. 

Q. If you bump a car they would take care of it? A. I guessI would 
have to pay for it myself. 

Q. You don't know? A. I imagine I would if I did it. 

TRIAL EXAMINER: You have had no accidents since you started 
operating under this lease agreement? 

THE WITNESS: No, sir. 


* * 
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Q. [By Mr. Fitzgerald] You never kept your cab out overnight un- 
der this lease agreement? A. You mean under the 24 or 12 hours? I 
never kept it out all night. | 

Q. You take it back and put it in the garage? A. Yes. I start at 
a certain hour in the morning. If I want to work 12 hours I work it and 
bring it in. 

Q. Do you work pretty much the same shift as you worked Retore? 

520 A. About the same, I guess. 
* * * 
MR. CHARONE: A few questions. 
CROSS. EXAMINATION 
BY MR. CHARONE: 

* * * * | * 

Q. Why did you start working for Northwest? A. To be honest 
with you there was more money in it than Oak Park. | 

Q. How do you know there was more money than in Oak Park? 
A. I worked there. 

Q. You understood there was a new deal? A. New deal? 

Q. You understood -- A. I imagined when I signed the lease with 
Bennett, imagined it would be the same thing in Oak Park. | 

Q. You signed the same lease with Mr. Bennett that you signed in 
Oak Park? A. Yes, sir. 

Q. Fifty-fifty? A. Yes, sir. 


Q. Is that the reason you thought Village was going tojhave a lease 


arrangement providing 50/50? A. Yes, sir. 

Q. As a matter of fact, Mr. Wagner, when you were at the meeting 
of June 29th, in the village hall, you remember that? A. Yes, sir. 

Q. Mr. Ugaste told all the drivers there there was going to be a 
lease arrangement and on July 1st anyone who wanted to come to work 
could work on the lease deal, 50/50? A. No, sir. 

Q. You don't recall that? A. I don't recall him gale that. 

Q. Do you recall if he mentioned a lease at all? A. No, sir. I 
don't think so. . 
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Q. Do you recall him mentioning a 50/50 basis? A. No. 

Q. It might have been said but you don't recall it, or what is your 
testimony? 

* * * * * 

Q. (By Mr. Charone) Do you recall seeing a sign on the garage 
some time in June and it said that there was going to be a lease arrange- 

ment? A. No, not prior to this trouble that came up. There was 
nothing on the board or anything like that. 

Q. You didn't see anything? A. No, sir, I didn't. 

Q. You stated the June 29th meeting, the company offer was 42 1/2 
per cent? A. Yes, sir. 

Q. Was that the whole company offer? A. I imagine. 

Q. In other words the other terms and conditions in the contract 
were going to remain the same except the rate the driver earned was go- 
ing to be cut from 471/2 to 42 1/27 A. That's what I understand. 

. Health and welfare was to remain the same? A. Yes, sir. 

. No change in that? A. No, sir. 

. And all was to remain the same? A. Just except on that. 

. That was the whole offer as best you can recall? A. Yes. 

. Isn't it true that the company also said the company had to have 
a hundred dollar bond? A. No. 

Q. That was never mentioned? A. That was mentioned by the chief 
of police. He was for that. I don't know. There was a lot of turmoil and 
everything else. He said a hundred dollar bond. 

Q. As far as your recollection you know Mr. Ugaste never said any- 
thing about a hundred dollar bond as part of his offer? A. I don't know if 
he said it but I know the chief of police said it. 

Q. Did you ever see a sign posted in the cab company window, "Taxi- 
cab for lease, 50/50 basis"? A. Yes, sir, I saw that. 

Q. Did you see that on or about July 1st? A. I don't know. It was 
around all this trouble time. I happened to go by there at night and it was 


stuck up in the window. 
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Q. Before you started to work for Northwest? A. I oe know if 
it was after or before. 

Q. Was there any time break from the time you stopped working 
for Northwest and the time you started -- A. I was offa couple of weeks. 
Mr. Ugaste wasn't -- I don't know. | 

* * * * | * 

Q. You didn't attend the meeting at the union hall where the drivers 
voted on the contract proposal, did you? A. Yes. The last meeting I 
attended there. 

Q. The last meeting? A. Yes. 

Q. Did you vote at that meeting? A. Yes, I did. 

Q. Do you recall what the company proposal that you voted on weet 
A. I think it was 43 1/2 per cent. 

Q. Isee. And all the other terms and conditions of the other con- 
tract were going to remain in effect? A. They would remain the same. 


Q. Health and welfare was to remain the same? A. Yes, sir. 

Q. There was no mention of a hundred dollar bond in that proposal? 
A. I don't recall that. | 

Q. Do you recall anyone discussing a hundred dollar bond? A. Not 
with me. io 

Q. Or with the group of men you were present with? A. No, sir,I 
don't think so. | 

Q. You never paid a bond when you started working again in July, 
did you? A. No, sir. | 


* * * * | * 
| 


Q. Did you receive a booklet when you started working for the com- 
pany back in 19587 A. In 1958, yes. | 

Q. And that booklet is the same type of thing the new people are get- 
ting? A. It's the same thing. 

Q. It hasn't changed? The system the company is operating now is 


pretty much the same system as they operated in June? A.) Well, you can 
refuse. Before you couldn't. , 
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Q. Besides refusing it operates the same way? The dispatcher 
would call up and tell drivers a fare wanted to be picked up? 

* * * * * 

A. He would call on the radio, "Anyone around Marion and Lake 
call in, call in on Post 5." I can go get it and I will call and tell him I 
went and got the pickup. 

Q. The same type of thing happened in June? A. It's under the 
same thing only we can refuse now. 

Q. Besides refusing, you made that clear, but the same type of 
procedure? A. It’s about the same operation I guess. 

Q. As a matter of fact in July, August, September when you would 
tell the dispatcher you would pick up a fellow say at Cab Stand 6, you 
would always pick him up? A. If he gave mean order. I don't know how 
some of these fellows work. I'd say, "There is a pickup at Post so and 
so." And if the order is coming over, he will take the order, "Leave the 
pickup.” Now you can do a little different. If you want the pickup and you 
have an idea where’ they are going, there is no discrepancy, you just tell 
him "I am going to take the pickup, it's a better order.” 

Q. How do you know? A. I wait 'til they get in the cab most of the 
time. They might talk through the window and I'll say, "Where to, sir.” 

Q. He might say "I want to go to O'Hare Airport." A. Well, ask 
them. They don't usually get in the cab all the time. The front window is 
open in the warm weather. They come over to the front window. First 
they'll say, "Are you available?" I'll say "Yes." I'll say, "Where to?" 
Most of the time they tell me right then and there before they even get into 
the cab. 

Q. If a fellow told you he was going two miles up the road and you 
had just heard the dispatcher -- A. Naturally I would try for O'Hare if 
I could get it. 

Q. Then you would just tell that passenger you changed your mind? 
A. I wouldn't tell the passenger that. If she was going the same way to- 


wards it would only take a few seconds or so. That's my bread and butter. 
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If I can get them both, that's what I do. I take them both. I take the order 
and the pickup. 
Q. Isn't it a fact it’s against the village regulations to refuse a pas- 
senger that wants to book a cab? | 
* * * * * 


A. You are not supposed to refuse anybody in any cab company. 

Q. As a matter of fact if a dispatcher would call you up and say 
You go to a certain address and pick up a fare," you would say yes or 
no, is that right? A. I have that privilege of saying yes or no 

Q. Have you ever said, "No, I don't want to go and pick up that 
fare"? A. No, I haven't, no. 


* * * * * 


Q. You testified on direct that every company has rules and we 


have rules that you have to obey, do you remember that? 
* * * * * 
THE WITNESS: I mean every company, I don't care where you work, 
you have to have something for the men to go by. 
Q. (By Mr. Charone) What are the rules that the company has as 
far as you know today? A. I don't think they have any rules jright now 
as far as Iam concerned. I'm ina different category than newer men and 
I know what -- 
Q. Would you explain that for a second? How are you in a different 
category? A. I know what it's all about, the posts and everything like 
that. I know what I can do or can't do. The newer men geta book or some- 
thing that don't know the posts. They have to give it to them. | 
Q. Do you know what the minimum rental guarantee is in your lease? 
A. Well, it's a 50/50 basis. | 
Q. It also provides in the lease there is a minimum small amount 
or some figure that the company can charge you for rental, are you aware 
of that? A. Yes, but I don't know what it is. 
Q. They never told you? A. No, I don't think so. 
Q. You never asked them? A. I never asked them. Let's put it 
that way. 
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Q. You take your cab out for 12 hours? A. I can, yes, sir. 

Q. And pretty much that's your cab for the 12 hours? A. Yes, sir. 

Q. Have you ever put a sign on your Cab that said, let's say, "Buy 
Wrigley's Chewing Gum"? A. No, sir. 

Q. You could do it if you wanted to? A. No, I don't think so. 

Q. Have you ever kept the cab overnight? A. No, sir. 

Q. Drive it to your house and leave it and drive it back the next 
day? A. No, sir. I work strictly out of the garage. I don't keep it any 
other place. I pull out the garage and pull right in. 

Q. Could you keep it overnight under the agreement you have? 

A. I don't think so. 
Q. Do you drive the same cab you have every day? <A. Yes, sir. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. STACKLER: 
* * * * * 

Q. Mr. Fitzgerald asked you if you were worried about Charles or 
Charlie before June of 1963. A. I didn't worry about anyone. 

Q. And he said you are still worried about the same two guys now. 


Are you worried about your lessors, the president and secretary-treasurer 


of your lessor? A. No, I don’t worry. I'm out there making a buck. As 


long as I go along I guess I'm still there. 

* * * * * 

Q. (By Mr. Stackler) Under the independent contractor lease agree- 
ment in front of you on the desk, do you want to make money under it? 

A. Yes, sir, that's why I'm out there. 

Q. Is there any way you can make money without the lessor making 
money? You split 50/50 do younot? A. Yes. Well, if I don't book and 
work, he's not going to make any money. I'm not either. 

Q. What's half of nothing? A. That's it. 

Q. Nothing, right? A. Yes. 


* * * 
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Q. Do you get many calls going to O'Hare? A. No, not too many. 
I don't get too many of them. | 
* * * * * 
Q. (By Mr. Stackler) Have you been told by the lessor there are 
any rules you have to follow in the operation of that cab? A, No, sir. 
Q. Now, a couple more questions. You were asked whether under 
the contract you could take the cab home overnight. You said you didn't 
think you could. I don't think you looked at the contract when you said 
that. I think you also said you didn't think you could have advertising on 
the cab under the contract. Would you care to look at the contract and 
see if there is anything in there forbidding that? 
MR. CHARONE: Objection. | 
TRIAL EXAMINER: Objection sustained. Ask him if he has ever 
been told. | 
Q. (By Mr. Stackler) Have you ever been told that? A. No. 
Q. Can you rent it for 24 hours? A. I can rent it for 24. 
Q. You usually rent itfor 12? A. I rent it for 12. If/I wanted to 
rent it for 24 I could. 
. Q. Have you been told you can't put advertising on it?; A. I haven't 
been told anything. 
* * 
RECROSS EXAMINATION 
BY MR. FITZGERALD: | 
Q. You said you were never told anything about rules, right? That 


you pretty well knew the rules from your previous work? A. Are you 
talking before or after? . | 

Q. Well, let me then ask when you said you were never told anything 
about the rules you were specifying the time since you started to work un- 
der the lease agreement, right? A. Yes. | 

Q. But my question to you is you knew the rules from ‘your previous 
work before June 30th, didn't you? <A. Yes. | 


* * * * * 
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RE-REDIRECT EXAMINATION 
BY MR. STACKLER: 

Q. Again the three counsel for the NLRB have been concocting ways 
of getting you to say you are working somewhere. 

MR. CHARONE: There are not three counsel for NLRB at the table. 

TRIAL EXAMINER: You are counsel for the charging party. 

MR. CHARONE: And I think those remarks should be deleted from 
the record. 

MR. STACKLER: Two plus one. 

Q. [By Mr. Stackler] Are you working for the Village Cab? A. I 
am working for myself. I lease the cab. 

* * * 

FAY WAGG 
was called as a witness by and on behalf of the respondents and, after first 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name and your address, sir. 
THE WITNESS: Fay Wagg, 5512 Henderson, Chicago. 
BY MR. LEVY: 

Q. Mr. Wagg, were you a driver of a cab for Blue Cab Company? 
A. Approximately eight years. 

Q. When did you start driving for Blue Cab? <A. The exact date lI 
don’t know but it's approximately eight years before the 30th of June. 

Q. In the year 1963 and 1961, did you belong to a labor organization 
in connection with your driving a Blue Cab? A. Yes. 

Q. Of which union? A. 782, 

Q. Now calling your attention to June 1963, did you have occasion to 
be in the offices of Local 7827 A. At the union hall? 

Q. Yes,.union hall. A. Yes. 


Q. How many times in June 1963 were you at the union hall? 


A. Twice. 
Q. What was the first time if youremember? A. The first time 


185 


was the night we were there on a special meeting in which a strike vote 
was brought up. 
Q. Do you remember the date? A. Absolutely, no. Approximately 
I would say about around the 20th, between the 20th and 23rd of the month. 
Q. Did you say a strike vote was taken on that date? A. Yes. 
Q. When is the next time you had occasion to be in the union hall? 
A. It was either the Monday or Tuesday. There was a special meeting. 
We received calls to go. I believe there was a telephone call to go there 
and it was either the Monday or Tuesday before the 30th of the month. 
Q. That was in June? A. June. 
Q. 1963. Now, what if anything happened at the union hall? Were 
you present? A. I was there. 
Q. All right. Who if anyone was present from the union as the union 
official? A. Mr. Baggot, the secretary. Well, the, oh, the one in charge 
of the meeting, the boy with the gavel. | 
Q. Sergeant atarms? A. Sergeant at arms, andI believe Pat was 


there. 


Q. Pat who? A. Pat was one of the business agents. 
Q. 


Do you know his last name? A. No, never did know. 
Q. Was anybody there from Federal Mediation Service if you know? 
A. Not that I know of. 
Q. Was there anybody there from Blue Cab or Village Cab if you 
know? A. Officials? 
Q. Yes, of Blue Cab or Village Cab. A. No. 
Q. Did anyone from the union speak to the membership? A. Mr. 
Baggot. 
* * * * * 
Q. (By Mr. Levy) What if anything did Mr. Baggot say? A. Is this 
the second meeting? ; 
Q. Right. I believe we are at the second meeting in June 1963. 
A. Second meeting. Well, first of all Mr. Baggot advised us /-- I'm not, 
I can't quote who advised him but I believe it was someone through the 


office -- 


186 


MR. FITZGERALD: Oh, I object to his stating what he can't testify 
to. Just say what he said. 

THE WITNESS: We had to take our strike vote over because of the 
fact we did not take a secret ballot and we voted a strike. 

Q. (By Mr. Levy) At the second meeting was anything said regard- 
ing the proposals? A. Mr. Baggot quoted that he had an offer made to us. 
He quoted the offer. 


Q. Did he say where the offer came from? A. Well, it had to come 
from Mr., from the Blue Cab. 

Q. No. Didhesay? A. Yes. He said he had talked to Mr. Ugaste 
and that he had an offer of 42 1/2 per cent plus our welfare and our bonuses. 


Q. Did he mention which Mr. Ugaste? A. Charles. 

* * * * * 

Q. (By Mr. Levy) That's what I understand. Are you stating that 
this is what Mr. Baggot told you? A. Mr. Baggot told us that and he asked 
us, he asked us to vote on it and we voted. 

Q. Iam not going to ask you the result of the votes. During that same 
month, June 1963, did you have occasion to be at the Oak Park Village Hall? 
A. Twice. 

Q. All right. Now, what was the first time you were at the Oak Park 
Village Hall? A. The chief of police -- 

Q. What was the date? Give mea date, please. A. Oh, the Friday, 
the 28th. 

Q. Now, who called you or how were you notified to go to the village 
hall? A. The dispatcher called me on the radio and asked me to call him 
on the phone. 

Q. On the telephone? A. Yes, on one of our private lines. We have 
private lines. 

Q. Allright. A. And he told me that the chief would like to havea 
group of us drivers over there to talk to. 

MR. FITZGERALD: Can we find out who the dispatcher was 7 

MR. LEVY: I will get to that. 
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Q. [By Mr. Levy] Who was the dispatcher? A. I would say know- 
ing it was our regular one but at that time of the day it could i been 
one of the regular men. 

. What time of day was it? A. Right around noon. 
. Did you go to the village hall? A. Yes. 

. How did you proceed there? A. How did we get there? 
. Yes. A. We drove our cabs over. } 
. How many other drivers from Blue Cab were there at that meet- 


ing? A. They were mixed, the Blue and the Village. 
Q. Take them both together. A. Eleven. 
Q. Who else was present from the Village of Oak Park? A. Just 
the chief. | 


Q. Chief of police. Was anyone present from the union? A. Mr. 
Baggot. | 


| 

Q. Anybody present from Blue Cab or Village? A. Nq. 

Q. Where did this meeting take place? A. It was in the chief's, I 
imagine his meeting room in the police department there. | 


| 
Q. What was his name? A. Nester, Chief Nester. 


Q. What if anything did Mr. Nester say to you? A. wel, he mere- 
ly informed us that he was going it on his own. | 

Q. Doing what? A. Call us together on his own because he knew 
this strike situation was on hand and that he would like to see whether or 
not it could be possible for him to act as an intermediary or just a com- 
mon mediator, no specific official duty, to try and get the boys and the un- 
ion and Mr. Ugaste together. | 

Q. Were any contract proposals made at that meeting Py anybody? 2 
A. No, not definitely. There were suggestions but no proposals. 

Q. Now, how long did that meeting last? A. I would say it lasted 
a good two hours. 

Q. Did Mr. Baggot talk to the union drivers? A. Oh, just, he him- 
self made no suggestions, he was only there as the official on the boys’ 
side there, that's all he was. He was only there and he made/no suggestions 


himself because he knew the situation and he listened good. 
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Q. When is the next time you had occasion to be at the Village of 
Oak Park Meeting Hall? A. The next day, Saturday, the 29th. 

Q. Now, who called you to that meeting? A. Well, I believe we 
were informed by the office that it was being held because that was the 
purpose of the first meeting. 

Q. What time did you arrive there at the village hall? A. Ibe- 
lieve that meeting was at ten o'clock. 

Q. How many drivers attended that meeting if you know, both Blue 
and Village Cab Company? A. This was strictly the same men. There 
were a couple missing, one or two missing of the same group that were 
there the day before. 

Q. Was Chief Nester there? A. Yes. 

Q. Was anyone there from the union? A. Mr. Baggot. 

Q. And was anybody there from Blue Cab or Village Cab? 

A. Charlie Ugaste. 

Q. Who spoke first if you remember? A. The chief. 

Q. Chief Nester. What if anything didhe say? A. Well, he mere- 
ly acknowledged the fact that he brought us together there and that he had 
been able to get Charlie to come over there or Mr. Ugaste to come over 
and to see, to talk. There was no, he promised there was no commitment 
made by either Mr. Baggot or Mr. Ugaste, that as far as any, we hadn't 
talked any before we got there, it was strictly up to us to be doing the 
talking. 

Q. Were any proposals made to you for purposes of contract by 
anybody at that time? A. Yes, there were men brought up different ones. 

Q. It would be Mr. Baggot, Mr. Ugaste, Mr. Nester -- A. No, no. 

Q. Did any of these three make any contract proposals? A. No. 
The talk was done only by the men. 

Q. Was there any votes taken by the men, any kind of meeting by 
the men on that date? A. No, it wasn't voted, no. After they talked over 


different propositions, they, Mr. Nester or Chief Nester, Mr. Baggot and 


Mr. Ugaste left the room, and the boys talked it over among themselves. 
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And they had, I believe it was Red O'Connell was to be like a spokesman 

and they were trying to raise the ante. 
MR. FITZGERALD: Could we get a little more definite on that last 

answer ? 
Q. (By Mr. Levy) What did you mean by the last? A Oh, trying 

to raise from the original, what we voted on at the hall -- see, in order 

to get a new vote you have to have something higher than the jone you voted 


on at the previous union meeting, and they wanted to get something differ - 


ent. | 
* * * * | * 
Q. When is the next time you drove a Blue Cab or Village Cab? 
A. I drove a Blue Cab the 16th of July. 
Q. I show you an independent contractor lease agreement, General 
Counsel's Exhibit Number 5A. Did you sign one of these agreements be- 
tween the last meeting at the village hall and the time you drove a cab for 
Blue Cab? A. Yes. I started driving the 16th but I think the contract 
will show the 15th because I didn't drive that day. 
TRIAL EXAMINER: You signed it on about the 15th and started the 
next day? 
THE WITNESS: And started the next day, yes. 
TRIAL EXAMINER: Very well. : 
Q. (By Mr. Levy) What hours did you drive beginning the 16th of 
July, 19637 A. I come in every day. 
Q. What hours? A. About 6:30 approximately up to about 4:30. 
Q. 6:30 a.m. to 4:30 p.m. A. 6:30 a.m. to 4:30 p.m. | 
Q. How were these hours set? A. I set them. 
Q. Who bought the gas for the cab? A. Ido. 
Q. What was the procedure after July 16, 1963 in regard to taking 
calls from the dispatcher? A. Well, naturally our orders are gotten over 
our radio because it's the pickup business in Oak Park isn't big enough to 
live off of pickups so we got our orders over the radio. If we got a pickup 
we had the right to take the pickup instead of the order. We do it on our own. 
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Q. Before July 1, 1963, what was the procedure with regard to 
pickups when you got an order? A. If you had an order there was a man 
behind you, you couldn't take the pickup at any time, and if you had a pick- 
up you had to call in to see whether or not he would let you take the pickup 
after he gave you an order. 

Q. Now, what was the arrangement you had with Blue Cab with re- 


gard to the amount of money you made for driving after July 15, 19637 


* * * * * 


Q. What is the procedure for turning over part of your earnings at 
the end of a day’s driving? A. After we go back to the garage we put 50 
per cent of our total bookings in the envelope, that's all. 

Q. Where does that envelope go? A. Into the wall safe. There's 
a slot for the wall safe there. 

Q. Do you have a combination of that safe? A. No, it’s the com- 
pany's. 

Q. Were you driving on a percentage before July 1, 19637 A. Yes. 

Q. What was your percentage at that time? A. 47 1/2. 

Q. Were there any additional bonuses of any kind? A. Oh, yes. 
We got, depending on the number of years you worked you got one, two or 
three per cent bonus; one per cent for the first, two years, two per cent 
for the three to 15, three per cent over. 

Q. Were those bonuses still in effect after July 15, 19637 A. No. 

* * * * * 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

* * * * * 

Q. Is it correct that on June 28th, that is the Friday meeting, the 
first of the two meetings, that there, were these drivers told to report to 
the village hall by either the dispatcher or somebody at the company and 
that the drivers then went to the village hall, is that right? A. We weren't 
told. We were asked if we would. 

Q. And you fellows went? A. And we met the chief. 
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Q. Is it correct that there was only just the chief and you drivers 
that day? A. No. Mr. Baggot was there. 
Q. You recall Mr. Baggot being there, is that right?) A. Yes. 

Q. You were working for the company on June 28th as an employee? 

A. Yes. 

Q. And you were told by the dispatcher you could go, is that it? In 

other words it isn't if you want to go, if you don't, don't go? A. Oh, yes, 
. 


it was strictly on our own. 
Q. It was just voluntary? A. If we wanted to volunteer. 
Q. Was there anybody that turned it down? A. That I don't know. 
Q. You didn't turn it down when you were told? <A.|No. I was in- 
terested in seeing. 
Q. Was Mr. Charles Ugaste at this meeting? I want you to stop 
and think. There were two calls, one after the other. A. Iam sorry. 
I may have to -- 
Q. You want to change it? A. Imay have to. Mr. Baggot Iam not 
sure of. 
Q. He really wasn't there, was he? A. No, I'm not sure. 
Q. Isn't ita fact some of the men said, "Where's Be ggot"? A.I'm 
not sure now if it's a fact, if he was he didn’t say a word. | . 
Q. As you recall he wasn't there? A. I knowas Nester told us he 
was friendly with both men. 
Q. And somebody said to him, "Where is Baggot, he's negotiating 
for us"? A. He said, "I want to try to get Mr. Baggot here and Mr. 
Ugaste.” 
Q. That happened the next day then when both Mr. Baggot and Ugaste -- 
A. That's right. I was to be at two meetings and I wasn't at the second. 
Q. When you say you were tobe -- A. Iwas to be at two meetings 
with him and I wasn't at the second. 
Q. You missed the second one? A. The third. 
Q. The third one, where was this third? You mean at the union hall? 


A. Village Hall. 
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Q. Now you say there was a third meeting but you weren't there? 
555 A. After the strike was in effect. 

Q. After it was in effect? Why were you to be there? 

MR. LEVY: Objection. He said he wasn't there. 

TRIAL EXAMINER: Objection over-ruled. 


Q. (By Mr. Fitzgerald) Why did you say you were supposed to be 


at a third meeting? A. I was called to it. 

Q. By whom? A. By Mr. Baggot. 

Q. Were you the only one called by Mr. Baggot? A. No. All the 
men on this committee were called over. 

Q. And you didn't make it, you don't know what happened then? 

A. No. 

Q. After thinking it over you want to change it? You are going to 
say that Friday the 28th there were only the drivers and the chief, is that 
right? A. That's right, that is right. 

Q. That's the way -- A. That is right. 

Q. Now you say this meeting lasted a couple of hours. A. A couple 
of hours. 

Q. And at this time the chief said what he thought the company was 
offering to the drivers, is that right? A. The chief didn't say nothing. 

Q. The chief didn't say anything. Who said anything? A. The men 
themselves. 

Q. What didthe mensay? A. The men brought up different propo- 
sitions. There was no good Nester telling us anything. He said he was 
strictly interested in the cab staying on the street. 

Q. Did he say why he wanted to hear what the men wanted or what -- 
A. He wanted to see if he could have another meeting with Mr. Baggot and 
Mr. Ugaste with these boys and to see if they could iron out something and 
bring it up to another meeting. 

Q. Did he say, "Okay, I will tell Mr. Ugaste what you men want?” 

. No. 
Q. Did he say he had to call the drivers in first and hear their 
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complaints before he would call Mr. Ugaste and Mr. Baggot? ?| A. I guess 


it was just his own personal wanting to do it to try to get the men together 


and see if they couldn't arrange a meeting. 
Q. As far as you know he just wanted to have two meetings rather 
than one? A. Well, he didn't want to, he hadn't contacted Mr. Ugaste. 
I know that. 
Q. How do youknow? A. He told us. 
Q. Did he say why he hadn't? A. Yes, because he wanted to have 
some specific thing to bring him in there for. | 
Q. Isn't it true that Mr. Nester, Chief Nester said, "Well, men, now, 
I've got my agents or I've got certain ways of learning things and I find out 
that the company has offered this deal of 42 1/2 per cent plus a bond plus 
no health and welfare and a few other minor changes." Isn't|that correct? 
A. He didn't say nothing like that. | 
Q. He didn't even state anything that the company was 
that your recollection? A. As far as I know I don't recall he said any- 
thing what they offered. 


Q. Do you recall he didn't say anything or are you not sure what he 


offering, is 


said? A. He didn't say anything. 
Q. You are definitely sure the chief didn't say a word as to what the 
company offered? A. If Il assume anything, we told him. | 
Q. That is what I want, your recollection now. A. We told him. 
Q. Tell us everything the chief said during those two hours. A. The 
chief said very little. He just sat there and asked each man there to state 
what he thought might be something brought up where the men would accept 


it for a contract. | 


Q. Did he make notes as the men spoke? A. No, I don't believe so. 

Q. He just sat there and listened, that's all the chief did, "You tell 
me what you want" and he would go to the next man, "You tell me what you 
want"? A. His purpose was to get all of us in there to geta variety of 
drivers to see what it might be, what they want. 

Q. Did he takea poll at the end? A. No. 


194 


Q. He didn’t say, "I think most of the men want this"? A. No. 
Q. He just listened and said, "Well, I’m going to call another meet- 


ing for tomorrow"? A. He said, "I'm going to call Mr. Ugaste and see 


when I can get him to a meeting." He didn't say when. 

Q. So that's all that was accomplished. You got no concrete pro- 
posals from the company or you made no demands? A. We couldn't. 

Q. Nothing came of that meeting? A. Yes. There were things 
brought up that were a concrete basis for talking the next time we hada 
meeting. Among them were different things which we talked over. 

Q. When is the first time you heard that there was to be a hundred 
dollar bond for the drivers put up by the drivers themselves? A. First 

time it was broached was at the meeting at the union hall. Mr. Bag- 
got brought that up. 

Q. He said he thought the men should put up a hundred dollar bond? 
A. No, he didn't say that. 

Q. What didhe say? A. He said that was one of the things that 
was desired. 

Q. By Mr. Ugaste? A. That's right. 

Q. Now see if this refreshes your recollection. Did the chief, Chief 
Nester, say, "Well, men," -- I'm talking again about Friday. A. Yes. 

Q. "Men, this hundred dollar bond is my idea." A. He did. 

Q. So he did make some reference to what the new contract pro- 
posal -- A. Well, that was brought up to him, the boys were complain- 
ing about the hundred dollar bond. 

Q. Andhe said "That is my idea"? A. He said, "I am the one that 
really did suggest that to Charlie.” 

Q. Did you suggest that "We shouldn't have that in," you, person- 
ally? A. Personally I didn’t care. 

Q. Well, you didn't evenhave to put upa bond when you went to work 
under the lease -- 


* * * 


A. No, I didn't put up a bond. 
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Q. Now, the first time if I understand you correctly, the first time 
you heard about the bond was when you talked to Chief Nester on Friday 
when Mr. Baggot said, "This is what Mr. Ugaste wants," is pee right? 
A. Yes. 

Q. And this meeting would have been before you met with Chief 
Nester, is that right? A. Yes. | 

Q. That would be about I think you said the 20th? A. | About that. 
No, that was brought up at our second meeting at the union hall there. 

Q. Then it would have been about Monday or Tuesday after the 
30th? <A. Yes. 

Q. Some time in July? A. No, no, about the Tuesday before. 

Q. Before. Okay. Let's see, That would be then -- A. It wasa 
Monday or Tuesday. I can't say. 

Q. About the 25th, is that correct? A. About right. | 

Q. So you had two meetings, one on the 20th or 23rd, somewhere 
in there, another one a few days later on the 25th, 24th or 25th, right? 
A. Yes. | 

Q. When did you hear about the bond now, the second meeting? ¢ 


A. The second meeting. | 
Q. And you say there was a secret ballot taken as to whether the 
men would accept the 42 1/2 per cent? A. There were two|secret bal- 
lots that night. One was on the strike, the second one was on the negotia- 
tions. 
Q. Asa matter of fact you knew the outcome of those votes at the 
very meeting, didn't you? A. Yes. 


* * * * | * 
| 


Q. Isn't it a fact that all the men voted to go on strike if there was 


no contract as of July Ist, isn't that right? A. The men who were there, 
yes. | 

Q. And isn't it also a fact that the vast majority of _ men voted 
not to accept 42 1/2 per cent? A. Yes. | 


Q. And that's the first time you heard about the bond?, A. Yes. 
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That's the first time we were even told what the negotiations were. 

Q. Do you recall was that the time when Mr. Baggot said, "Well, 

I understand they are going to cut the rates from 40 cents a mile to 30 
cents a mile’? A. Actually I don't remember Mr. Baggot saying that. 

Q. You don't recall him ever saying that, the first time you learned 
the rates were cut was when you went back to work? A. No. 

Q. When did you first learn about it? A. That's the first time I 
knew they were cut, yes. 

Q. Let's say the first time you heard they might be cut. A. They 
was brought up by the, at the village hall. 

Q. Do you recall by whom this was brought up? <A. No. AllI know 
there was a discussion over whether it was good or bad. Just who said it, 
I couldn't say. 

Q. Who was engaged in the discussion at that time? A. Mr. Ugaste, 
Mr. Baggot, all of us. 


Q. The discussion was together with the 42 1/2 per cent? In other 


words the cut in your driver's share from 47 1/2 per cent to 42 1/2 per 
cent plus this reduction from 40 cents a mile to 30 cents a mile, that your 
income would be cut considerably per mile, isn't that right, that was the 
discussion? A. It would be considerable per mile. That don't mean any- 
thing on our wages. 

Q. Per mile was the complaint the men had, wasn't it, that they were 
going to be cut about 30 or more per cent per mile? A billable mile I'm 
talking about. A. Yes. It all depends on how you look at it. 

* * * * * 

Q. Didn't he say at the end of the meeting, "The union is nothing but 
a cancer always eating away," do you recall that? You don't recall that? 
A. No. 

* 5d * * * 

Q. Let me see if I can refresh your recollection. Did Mr. Ugaste 
say, "All right, that's my offer, if you want to come to work on Monday 
it's on a 50/50 basis," do you recall him saying that? A. No. 
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Q. You don't recall him saying that? A. No,I don't. | 

Q. As far as you knew then you were just going to continue work- 
ing Monday on the same old basis? A. No. There had already been a 
strike vote. | 

* * * * | * 

. (By Mr. Fitzgerald) Do you recall now at the second meeting on 
tee when Mr. Ugaste was present, did he say anything about the men 
being able to work on Monday, July Ist that is? A. No. 

Q. He didn't saya word? A. No. | 
Q. All he said that you can recall right now is that he|said, "That's 
my offer, take it or leave it"? A. That's right. | 


* * * * | * 


Q. Maybe longer. In all that time you recall Mr. Ugaste saying 
only it was 42 1/2 per cent, "You guys can take it or leave it, " right? 
Is that your recollection? A. That wasn 't all that was said there. 

Q. Iam talking about Ugaste now. I am being specific. A. No. 
He answered our questions on other things. | 

Q. Did he offer you any other terms of a contract other than 42 1/2 


per cent? A. As a definite answer, no. 


Q. In other words, Mr. Ugaste wouldn't give you a definite answer 


on any other terms, is that it? A. No. 
Q. I don't understand your answer. Is your answer no he did not 
give youany other? A. No, he did not. | 
Q. The only thing you recall him giving you a definite answer on or 


definite proposal or offer was 42 1/2 per cent? A. That's right. 


* * * * * 


| 

CROSS EXAMINATION | 
BY MR. CHARONE: | 
Q. First I would like to ask you at the first meeting you had with the 

chief was there any mention about a lease agreement? A.| Was there any 
mention about it? 
Q. Yes. Did anyone mention a lease type of dpracgerient, a 50/50 
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deal? That's the Friday meeting you had with the chief. A. I don't be- 
lieve so because whatever was there was strictly rumors. 

Q. When was the first time you ever saw the lease agreement that 
the company has now? A. When was the first time? 

Q. Yes. A. WhenI signed it. 

Q. You didn't see it before? A. No, Sir. 

Q. When was the first time that you heard anyone from the com- 
pany talk about a 50/50 arrangement? 

* * * * * 

Q. (By Mr. Charone) Any of the Ugastes, Charles, John? <A. No- 
body approached me with it, no. 

Q. Never heard anything from any of those people? A. Nobody 
approached me. First time it was up on the board the Ist of July. 

Q. ist of July. It was upon the window? A. That's right. 

Q. That's the first time you testified about it. A. Yes. 

* * * * * 

MR. MASLANKA: Mr. Trial Examiner, I have the totals of those 
particular documents that I can read into the record if you want me to. 

TRIAL EXAMINER: Very well. 

MR. MASLANKA: The totals of the sales by the Westmont Auto- 
motive Parts to Blue Cab in the period January 1962 to December includ- 
ing December 1962, is $39,088.42. 

MR. STACKLER: $39,0007 

MR. MASLANKA: $39,988.42. 


* * * * * 


TRIAL EXAMINER: I suggest you state the figures to which you 
are willing to agree so there will be no lack of clarity. 

MR.STACKLER: Allright. Factory Motor Parts 1961, $6,189.34. 

MR. MASLANKA: For what period? 

MR.STACKLER: 1961. 

MR. MASLANKA: All right. The record indicates from March to 


December. 
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MR. STACKLER: That would be nine months. 
MR. MASLANKA: All right. 
MR.STACKLER: 1962, Factory Motor Parts, $10, 123.72, 


* * * * 
| 


MR.STACKLER: 1963, $3,555.18. | 

TRIAL EXAMINER: Those are the total sales by Factory Motor 
Parts to Blue Cab during that period, is that right? 

MR.STACKLER: That's right. 

Westmont 1962, $3,720.40; 1963, $2,022.65. 


* * * * * 
TRIAL EXAMINER: Just a moment. At this point you are willing 

to stipulate these are the total amounts of sales by Westmont and Factory 

Motor Parts to Blue Cab, is that correct? 
MR.STACKLER: That's right. 


MR. FITZGERALD: We will stipulate to this. 
* * * * * 


TRIAL EXAMINER: This is the stipulation agreed to by all parties? 
MR. FITZGERALD: We agree with that stipulation. 


* * * * * 


TRIAL EXAMINER: All right. The stipulation will be received. 


* * * * * 


(The documents Revatotare referred to 

as General Counsel's Exhibits Nos. 14 
and 15 were withdrawn from the record. ) 
JAMES GORDON BENNETT 

was called as a witness by and on behalf of the respondents herein and, 
after first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

TRIAL EXAMINER: State your full name and your address. 

THE WITNESS: James Gordon Bennett, 409 Lathrop Avenue, River 


Forest, Illinois. 


BY MR. STACKLER: 

Q. Mr. Bennett, what is your position with -- what is your pres- 
ent position? A. lam general manager of Northwest Cab Company, 
4312 River Road, Schiller Park, Illinois. 

Q. Were you ever connected with Village or Blue Cab Companies? 
A. Yes, I was once manager of Village Cab Company. 

Q. Do you recall when that relationship ceased? A. March 21, 
1963. 

* * * * 

Q. Do you know one Walter J. Dunkovich? A. Yes, I do. 

Q. Is he present in the courtroom? A. Yes, he is. 

Q. Do you recall having a conversation with Walter J. Dunkovich 
on August 25, 19637 A. Well, the exact date I'm not sure about in Au- 
gust. I think I have talked with him. 

Q. Did you tell Mr. Dunkovich there will never be another cab com- 
pany in Oak Park? | A. Well, yes, I did. The statement was brought up 
on this was, when I met him he was telling me that he was talking to Mr. 
Jack Baggot and Mr. Jack Baggot told him -- 

* * * * * 

THE WITNESS: Go on with what we said in our conversation? He 
stated to me Mr. Baggot had told him there will be a new cab company in 
Oak Park by the name of Acorn Cab Company and that Mr. Baggot had 
some friends, he named one particular name, Mr. Ferrari, another man 
who waS a doctor in River Forest, they were each going to contribute 
$100,000 a piece to start this new cab company. Then I told him I don't 


think there will ever be another cab company in Oak Park. 
Q. (By Mr. Stackler) Did you say anything about the union? A. No 


mention was made of the union, no. 
Q. Do you know one Thomas Pope? A. Yes, I do. 
Q. Is hea driver for one of the companies? A. Yes, he is. 
Q. Is he present in the courtroom? A. Yes, he is. 


Q. I call your attention to approximately June 28, 1963. Were you 
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on the premises of the garage of the Blue Cab Company on that ey ? 
A. Yes, I was. | 
Q. What were you doing there? A. I was visiting ea father-in- 
law, Charles Ugaste. 
Q. Did you have a conversation with Thomas Pope? ks Yes, I did. 
Q. Was it in the presence of Felicetti? A. Oh, I'm not sure. I 
believe it was strictly with Thomas Pope. | 
Q. Would you relate what happened at that time? A. On that par- 
ticular day that I talked to Tom Pope? | 
Q. Yes. Did you talk to him in the garage of the Blue Cab Company 
first of all? | 
* * * * * 
Q. Did you offer Mr. Pope a job at the Northwest Cab Company? 
A. No, I did not. 
Q. Did you show Mr. Pope a lease, the type that was Bnet at the 
Northwest Cab? A. Yes, I did. 
Q. Did you make the offer to show it to him first? A. No, I did not. 
Q. How did you come about showing it to him? A. Well, he asked 
me how Northwest Cab Company was doing. We just started up in March. 


I told him fair. He said, 'How do you operate?" I proceeded to tell how 


we operated and to show him more specifically I went in, I had my coat 


| 
hanging in my father-in-law's office, I went in and took out a'contract out 


of my coat pocket. | 


Q. Did you ask him to sign the contract? A. No, I didn't. When I 


was explaining to him how we operate I showed him in our contract how we 

operate. | 
Q. Did you instigate the conversation? A. No. He came up. With 

me having worked with this man, having worked with many of| these other 


drivers when I was employed there, naturally, "How are you, Jim," "How 
are things going,"" "How is Northwest Cab?" 


* * * 
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Q. (By Mr. Stackler) At that time did you offer him a contract at 
Northwest? A. Oh, no, I didn’t. 

Q. Job or contract? A. No,I didn't. 

Q. Did you offer him a job or contract at Blue Cab Company? 


A. No, I did not. 

Q. Did you offer him a job or contract at Village Cab Company? 
A. No, I did not. 

* * 

JOHN UGASTE, JR. 
was called as a witness by and on behalf of the respondents herein and, 
after first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

TRIAL EXAMINER: State your full name and your address. 

THE WITNESS: John Everett Ugaste, 705 Bridge Road, Wauconda, 
Illinois. 

BY MR. STACKLER: 

Q. Mr. Ugaste, are you connected with either the Blue or the Vil- 
lage Cab Company? A. Yes, lam. 

Q. In what capacity? A. Manager. 

Q. Of which one? A. Blue Cab. 

Q. Blue Cab Company? A. Yes. 

Q. Have you done work on occasion for both Blue and Village Cab 
Company? A. Yes, I have. 

Q. Have you ever driven a cab for either Blue or Village Cab Com- 
pany? A. Yes,I have. 

Q. What was your reason for drivinga cab? A. To help out when 
the strike first started. 

Q. Did you ever signa contract asa lessee? A. Yes,I did. 

Q. Do you know one Thomas Pope? A. Yes. 

Q. Is he present in the hearing room? A. No, he isn't. 

Q. He did drive for either Blue or Village Cab Company? 
was for Village Cab. 
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Q. I call your attention to June 29, 1963, on the premises of the 


Blue Cab Company at 259 South Boulevard, do you recall having a conver- 
sation with Mr. Thomas Pope? A. Right offhand, no, I don't. 

Q. To refresh your recollection I will ask you a few more ques- 
tions. Did you ever tell Mr. Pope to take a cab on that day? | A. It's 
very possible. I assign cabs out at night. 


Q. Would you have also said to him, ''Take any cab, you are not 
going to be here more than two days"? A. No, I didn't. 

* * * * * 

Q. Did you ever have a conversation in the middle of June with Mr. 
Roberson with regard to a notice that had been posted in Blue Cab Com- 
pany's office? A. In regards to what? I mean I talk to the drivers every 
day. 

Q. Well, let me break the question down. Did Blue Cab Company 
ever post any notices in the middle of June 19637 A. Yes, we did. 

Q. What kind of notices were they? A. Oh, one that I can recall 
was in regard to Blue Cross and Blue Shield. 

Q. Did you post any notices regarding union membership? A. No, 
we didn’t. | 


Q. Or your plans on July Ist or any other date? A. No. 


Q. Do you recall having a conversation with Mr. Roberson in which 
he asked you to explain the notice in regard to the Blue Cross Insurance 
Plan? A. I believe I did, telling him at the end of the month it would not 
be withdrawn from their check any more, they would have to;make their 
own plans to pay for their benefits. That's all I ever said. 

Q. Did you tell Mr. Roberson that he would not be covered because 
he was a unionman? A. No, I did not. 

Q. Is Mr. Roberson a driver? A. Yes, he was. 

* * * * | * 

Q. (By Mr. Stackler) I hand you Exhibit 1(e) and direct your atten- 
tion to paragraph seven and ask you if you ever promised any employees 


of the Blue or Village Cab Company any benefits if they would give up their 
union adherence? A. No, I did not. 
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Q. Have you ever threatened to close the business, either Blue or 
Village Cab business? A. No. I have no authority to say that or do it. 

Q. Before they would sign another contract? A. No. 

Q. AndIask you finally if you ever expressed any intention, the 
word intention, to get rid of the union and threaten its employees with dis- 
charge or other reprisals if they continued their union adherence? A.No, 
I did not. 

MR. STACKLER: Will you stipulate if lask Mr. James Bennett the 
same three questions he would give the same three answers? 

MR. FITZGERALD: I don't know what his answers would be. 

MR. STACKLER: Can I recall him? 

MR. FITZGERALD: I don't know. I think that would be a procedural 
matter for the Trial Examiner to rule on. 

MR. STACKLER: Through an oversight, Your Honor, I must confess 
I forgot to ask Mr. Bennett if he had done as was specifically alleged was 
done in the complaint. I would like to reopen briefly to ask him. It was 
amended the last time and his name was added. The complaint was amend- 
ed and his name was added. 

MR. FITZGERALD: For whatever it's worth we will assume Mr. 
Bennett would give the same type of general denial, as to whatever it would 


be worth as a general denial. 


* * * * * 


Q. [By Mr. Stackler] Prior to June 30, 1963, have you ever restrict- 


ed employment to a driver only non-union members? A. No. 

Q. After July 1, 1963, have you ever refused to enter into a leasing 
agreement with a man because he was a member of the union? A. No, I 
haven't. 

Q. Have you ever asked whether he was or was not a member of the 


union? A. No, I haven't. 


* * 
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CROSS EXAMINATION 
BY MR. FITZGERALD: 
Q. Mr. Ugaste, is it John Ugaste, Jr.? <A. Actually no. It's John 
Everett Ugaste. They just use Junior. | 
Q. You are commonly called Junior? <A. Yes, John, ar. 
Q. But you would be the John Ugaste who is the son of \John Ugaste 
the Elder? <A. Yes. | 
Q. I think you mentioned in your direct testimony thatjyou talked 
with Mr. Roberson who was I think you called him a driver. Wasn't Mr. 
Roberson also a dispatcher part-time? A. Yes, he was. | 
Q. And he would have occasion to be in then the dispatcher's office 
| 


or around that area, right? A. Yes, he would. | 
| 


Q. I think you said this was some time in June. A. I believe so, 


yes, sir. | 
| 
Q. Can you identify that any better? Can you tell us whether it was 
in the middle of June, the first part of June? A. It was approximately 


around the 15th some time. 
Q. Somewhere around there? A. Yes. 
Q. And I think you talked to him about a notice that concerned the 
Blue Cross Insurance Company, right? A. That's right. 
Q. And that notice said, and I can't quote it, but see if I am telling 
you in substance what it said. It said, "After the 30th of June or the 1st 


of July the employee drivers will not be covered by their Blue Cross Plan 


which is now in effect. A. No. 
Q. What didit say? A. It said approximately, let me think, "Ef- 
fective as of the 1st of July all employees" or something to that status, 
employees will have to get in contact with Blue Cross hospitalization, what- 
ever their title is, at such and such address. It did not just specify drivers. 
Q. It said in general employees won't be covered? A. As of the 
first day. | 
Q. Of July? A. That's right. 


* * * 
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605 TRIAL EXAMINER: Is there any dispute as to this notice having 


been authorized? 

MR. STACKLER: None whatsoever. 

606 MR. FITZGERALD: You will stipulate to that, that it was an author- 
ized agent putting up this notice? 

MR.STACKLER: Yes. 

MR. FITZGERALD: All right. 

* * * 

CROSS EXAMINATION 
BY MR. CHARONE: 

* * * * * 

Q. My question is, is there any hospitalization plan in effect today 
or from July 1st for employees of the company? A. For employees, yes, 
there is, the people that work in the office. 

Q. What is that plan? A. It's Blue Cross. 

Q. I see. How long has that plan been in effect? A. I don't know 
if they started a new one or if it’s just a carryover. 

Q. As far as you know it’s the same plan? A. As far as I kiow, 
yes. 

Q. Are you a member of that plan? A. Yes, lam. 

* * * * * 

Q. (By Mr. Charone) As far as you know, sir, the only ones affect- 
ed by that notice you talked about were the drivers, is that right? A. Yes. 

* * * * * 

JOHN UGASTE 
was called as a witness by and on behalf of the respondents and, after first 
having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name and address, please. 
THE WITNESS: John Ugaste, address 410 Berkshire, Oak Park. 


* * * * * 


BY MR. STACKLER: 

Q. Mr. Ugaste, are you connected with either the Blue or the Vil- 
lage Cab Companies? A. Yes. | 

Q. Both of them? A. Both of them. | 

Q. Do you know a driver, a former driver for the Village Cab Com- 
pany named Alex J. Cohen? A. I do. | 

Q. Do you recall having a conversation with him on June 26, 19637 
A. No, I don't. 

Q. Did you ever tell Mr., did you ever ask Mr. Cohen to sign a 
lease? A. No, I didn't. 

Q. By lease Jam referring to General Counsel's Exhibit 5A which 
I now submit to you. Seeing this document -- A. I have seen something 


like it, yes. | 


Q. Do you recall ever using vulgar language and swearing at Mr. 
Alex J. Cohen? A. Not that I know of. 

Q. I won't repeat the obscenities put after picket duty began on about 
July 10, 1963, do you recall swearing at Mr. Alex J. Cohen daa Mr. Assera‘’ 
A. No, I didn't. | 

Q. Do you know Thomas W. Pope? A. Ido. | 

Q. Was he also a driver of either Blue or Village Cabs? A. Yes, 
he drove both of them. 

Q. Do you recall having a conversation with him while he was on 
picket duty on about July 18, 19637 A. I don't recall any such date. I 


talked to the gentleman a lot of times. 
Q. Did you ever tell Thomas Pope that there would ve snow on the 


ground before you would sign a union contract? A. No, I didn't. 


* * * * | * 
| 


Q. Do you know John Goss? A. Ido. | 
Q. Was he also a driver prior to June 30, 19637 A.| He was. 


* * * * * 


Q. Did you ever tell Mr. Goss there would be no more union? 


A. No, I didn't. | 
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Q. Did you ever ask Mr. Goss to signa lease contract as an inde- 
pendent contractor? A. I did not. 

Q. Did you ever show him or give him a copy of the lease? A. I 
don't remember that I did. 

Q. Well, did you? A. He came in the office. There's one on the 
desk. He used to come in and he would read what was on the desk. 

Q. Do you recall his ever doing that? A. Not that I know of. 

Q. Did you ever seek him out and hand him one? A. No,I didn't. 

Q. Do you know a man named Dunkovich? A. I do. 

Q. Directing your attention to July 7, 1963, after the picketing be- 
gan, do you recall asking Mr. Dunkovich if he wanteda cab? A. No,I 
don't. 

Q. Did you make such an offer to Mr. Dunkovich? A. Not thatI 
can remember. 

* * 

CROSS EXAMINATION 
BY MR. MASLANKA: 

Q. You and your brother own both Blue Cab and Village Cab? 

A. Yes. 


* * * * * 


Q. As far as you know you and your brother own it all. Do you know 


a man by the name of Edward Stackler? A. He's an attorney. 

Q. He's anattorney. Is he your attorney for Blue Cab and Village 
Cab? A. Correct. 

Q. Did you ever at any time -- in the question that was asked you by 
Mr. Stackler and let me read you the question -- 

* * * * * 

Q. (By Mr. Maslanka) "What is your total volume of business done 
by the Blue Cab Company in the past year?" And your answer to that is 
"Eight or Nine Hundred Thousand.” A. No. I don't recall it offhand, no. 

Q. Were you at a deposition at the office of Levinson and Levenfeld 
at 33 North LaSalle before a notary public by the name of Jerome B.Sewell, 
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notary public, also being a court reporter? A. I was in Levinson's of - 
fice, yes. | 
Q. Now, do you recall him asking you that question % A. I don't 
remember right offhand if he did. He could have. | 
Q. Allright. Could you have said at that time $8- or $900,0007 
A. It could be. | 
Q. Where did you get those figures from? A. From operations 


of years. 


Q. Is that your average business in the Blue Cab? A. Roughly 
that operation . 
Q. How much in comparison with Village Cab does Blue Cab do more 


or less in business? 


* * * 
i 


THE WITNESS: It's a bigger operation. | 

Q. (By Mr. Maslanka) So it would do over a million dollars of busi- 
ness? A. Which one are you talking about? 

Q. The one that you just said was a bigger operation. 


A. Blue Cab 
is bigger than Village. | 
Q. Allright. How much business or how much more is Blue Cab in 


the volume of business than Village? 
* * * * | 
THE WITNESS: Got about twice as many cabs. | 
Q. (By Mr. Maslanka) So the business would be approximately twice 
as muchas Village? A. Approximately. 
Q. Can you give us an approximation of the amount of business you 
do in Village Cab ina year? A. About half of what the other one does. 
Q. Between 400- and 450,000 a year? A. It could be possible. 
Q. How do you base that possibility? On figures that, you have looked 
at? A. Well, in the course of years we have operated, yes. 
Q. And would you say your 1963 revenue for Blue Cab was approxi- 
mately 8- or 900,000? 
MR. STACKLER: Objection. 
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Q. (By Mr. Maslanka) I mean 1962. A. I don't know right offhand. 
Q. Would you say that is approximately the amount? A. It could 


be. 

Q. All right. Now, would you say that in 1962 the approximate 
amount of business for Village Cab was half of that? A. It could be 
possible. 

Q. Did you sign income tax statements submitted to you by your 
counsel? 

MR.STACKLER: Objection. 

TRIAL EXAMINER: Objection over-ruled. 

Q. (By Mr. Maslanka) Income tax statements submitted by the ac- 
countant? A. No. I believe my brother signs them. 

Q. As an officer of the corporation? A. That's right. 

Q. Do you look at them to see how much profit or even a loss you 
have made during a particular year? A. No. My brother handles that 
part. 

_ You never even look at the income tax returns? A. No. 
. And are you an officer of Village? A. I'm secretary of it, yes. 
. Andare you an officer of Blue? A. Yes. 
. Who signs the income tax returns? A. My brother does. 
* * * * 
. When was the first time you sawa lease? A. Isawa lot of 
leases in the cab operation. 

Q. When was the first time you saw one regarding Blue and Village 
Cab? A. Sometime in July. 

* * * * * 

Q. The meter fare prior to June 30th was 40 cents a mile, is that 
correct? A. That's right. 

Q. After June 30th do you know what it was? <A. Thirty cents a 
mile. 

Q. Did you have anything to do with determining how much it should 
pez? A. No. My brother issued the orders and I followed them through. 
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Q. You just follow whatever orders your brother issues? A. That's 


right. 


Q. When did he tell you the ratings were going to be changed? A. In 


July. | 
Q. The first time you knew about any meter changes was in July? 
A. That's when he told me to change them. | 

Q. He told you to change them? A. Yes. 


Q. Did you go out and change them with a screw driver? A. Some 


of them. F 
Q. You did yourself? <A. Yes, sir. | 
Q. When did you do this? A. I don't know exactly the day but I have 


changed a lot of them. 
Q. After the lst of July? A. It could have been some after. 
Q. Prior to the time you changed them, were they under the old 

rate? A. Some were under the old rates, some were under the new rate. 
Q. What date was the first meter that you changed? A. I don't 

know that exactly. It was in July. | 
Q. In July sometime? A. Yes. 
Q. About when in July? A. Oh, let's say the 5th of July. 
Q. The 5th of July would be the first one? A. I don't know. I said 


around that day. 
Q. How many meters did you change yourself? A. I don't know that. 
* * * * | * 

LOUIS KANE 
was called as a witness by and on behalf of the respondents and, after first 
having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
TRIAL EXAMINER: State your full name, please. 
THE WITNESS: Louis Kane. | 
BY MR. STACKLER: | 
Q. Mr. Kane, do you work for either Blue or Village Cab Companies? 
A. Yes, I do. | 
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Q. (By Mr. Maslanka) I mean 1962. A. I don't know right offhand. 
Q. Would you say that is approximately the amount? A. It could 


be. 

Q. All right. Now, would you say that in 1962 the approximate 
amount of business for Village Cab was half of that? A. It could be 
possible. 

Q. Did you sign income tax statements submitted to you by your 
counsel? 

MR. STACKLER: Objection. 

TRIAL EXAMINER: Objection over-ruled. 

Q. (By Mr. Maslanka) Income tax statements submitted by the ac- 
countant? A. No. I believe my brother signs them. 

Q. As an officer of the corporation? A. That's right. 

Q. Do you look at them to see how much profit or even a loss you 
have made during a particular year? A. No. My brother handles that 
part. 

. You never even look at the income tax returns? A. No. 
. And are you an officer of Village? A. I'm secretary of it, yes. 
. Andare you an officer of Blue? A. Yes. 
. Who signs the income tax returns? A. My brother does. 
* * * * 
. When was the first time you sawa lease? A. Isawa lot of 
leases in the cab operation. 

Q. When was the first time you Saw one regarding Blue and Village 
Cab? A. Sometime in July. 

* * * * * 

Q. The meter fare prior to June 30th was 40 cents a mile, is that 
correct? A. That's right. 

Q. After June 30th do you know what it was? <A. Thirty cents a 
mile. 

Q. Did you have anything to do with determining how much it should 
be? A. No. My brother issued the orders and I followed them through. 
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Q. You just follow whatever orders your brother issues? A. That's 
right. oy 
Q. When did he tell you the ratings were going to be changed? A. In 
July. | 
Q. The first time you knew about any meter changes was in July? 
A. That's when he told me to change them. | . 
Q. He told you to change them? A. Yes. | 
Q. Did you go out and change them with a screw driver? A. Some 


of them. 
Q. You did yourself? A. Yes, sir. | 
| 
Q. When did you do this? A. I don't know exactly the day but I have 


changed a lot of them. 
Q. After the 1st of July? A. It could have been somé after. 
Q. Prior to the time you changed them, were they under the old 
rate? A. Some were under the old rates, some were under the new rate. 
Q. What date was the first meter that you changed? A. I don't 
know that exactly. It was in July. 
Q. In July sometime? A. Yes. | 
Q. About when in July? A. Oh, let's say the 5th of July. 
Q. The 5th of July would be the first one? A. I don't know. I said 


around that day. 
Q. How many meters did you change yourself? A. I don't know that. 
* * * * * 

LOUIS KANE | 
was called as a witness by and on behalf of the respondents and, after first 
having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 

TRIAL EXAMINER: State your full name, please. 
THE WITNESS: Louis Kane. 

BY MR. STACKLER: | 

Q. Mr. Kane, do you work for either Blue or Village Cab Companies? 


A. Yes, I do. 


Q. Which one? 
* ok * 
THE WITNESS: Village Cab Company. 
. (By Mr. Stackler) In what capacity? A. Radio dispatching. 
. You do dispatching for the Village Cab Company? A. Yes, Sir. 
. Do you know Thaddeus Razmus? A. Yes, I do. 
. Is hea driver for Village? A. Yes. 
Q. Was he a driver for the Village Cab Company? A. Yes, he was. 
Q. When I put it in the past tense I mean prior to June 30, 1963. 
A. Yes, he was. 
Q. Did you ever phone Thaddeus Razmus? A. No, I didn't. 
Q. Did you ever talk with Mr. Razmus over the dispatch radio? 
A. Yes. 
Q. Did you talk to a lot of cab drivers over the dispatch radio? 
A. Most every one of them. 
Q. On July 1, 1963, at approximately 8:00 a.m., do you recall ever 
having a conversation with Mr. Thaddeus Razmus? A. No, I don't. 
Q. Would you have telephoned him at that time? A. Not thatI 
know of. 
Q. Did you tell him that you would give him 100 per cent bookings 
plus gas if he would return to work? A. No, I didn't. 
Q. Do you know a man named Joe Felicetti? A. Yes, I do. 
Q. Is he alsoa driver? A. He was. 
Q. Of Village Cab prior to June 30, 19637 A. Yes, he was. 
Q. Did Mr. Felicetti -- when you talked with Mr. Felicetti as well 
as Mr. Razmus it was over the dispatch radio? A. Yes, it was. 
Q. Have you ever telephoned to Mr. Felicetti? A. Never. 


Q. Did you ever invite Mr. Felicetti to a meeting on June 29, 19637 


A. No, I didn’t. 

Q. Meeting that was held at the village hall? A. No. 

Q. Had you talked with Mr. Felicetti at all that day? <A. Yes,I 
talked to him that day. 
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Q. Over the -- A. Over the radio. | 
Q. Did you talk with him on the telephone? A. No, not on the tele- 


phone. 
Q. You talked to him over the dispatch radio? A. Right. 

Q. What did you say to Mr. Felicetti over the dispatch radio? ¢ 
A. 1019, which means come to the office. | 


Q. 1019, is that a code term? A. That's a code term! 


* * * * | * 


| 
Q. (By Mr. Stackler) What do you recall after Mr. Felicetti came 


to the office? A. I guess it was, I remember now something about a meet- 
ing of some sort, the chief of police called or something, and he wanted 
certain drivers, some drivers. 
Q. Was one of them Mr. Felicetti? A. One of them iS Mr. 
Felicetti. | 
Q. Did you relay the chief of police's message to Mr. iFelicetti? 
A. Yes, that's right. 
Q. Did you yourself invite Mr. Felicetti to the meeting? A. No, 


I did not. 
* * * * | * 


Q. (By Mr. Stackler) Mr. Kane, I show you General Counsel's Ex- 
hibit Number 1(e) for identification and ask you if you ever promised the 
employees of Blue or Village Cab Company any benefits if they would dis- 
continue their membership in the union. A. Let me get that straight, 
please. | 

Q. Do you want to read it and comment on each one? | A. Yes. 

Q. Your name doesn't appear in this column but was hdded subse- 
quently so read the sentence if your name is there. | 

MR. FITZGERALD: Can we identify that as paragraph seven? 

MR. STACKLER: Yes. Paragraph 7. | 

THE WITNESS: The first one, I never heard anything like that. 

Q. [By Mr. Stackler] Did you ever promise benefits if the employ- 


ees would quit the union? A. DidI ever promise? 


. Yes. A. No. 
. Did you ever threaten to close the business? A. No, I never 


. If they would not leave the union? A. No. 


. And did you ever express an intention to get rid of the union? 


. Did you ever threaten the employees with discharge or repris- 
als? A. No. 

Q. If they continued their membership in the union? A. No, I did 
not. . 

MR. STACKLER: I didn't ask John Ugaste those questions. 

* * * * * 

Q. (By Mr. Stackler) Prior to June 30, 1963, asa dispatcher, when 
you called a driver and told him to make a pickup did you expect him to 
carry out that assignment? A. Yes,I did. 

Q. Did you ever have any of them argue with you about the assign- 
ment you gave them? A. No. 

Q. After July 1st -- you are still working as a dispatcher, are you 
not? A. Yes,Iam. 

Q. When you gave an assignment over the telephone, the dispatch 
phone, did the drivers ever tell you they would rather not take the pickup? 
A. Yes. 

Q. Do you tell them they have to? A. No,I don't. 

Q. Has management ever told you you should tell them they have 
to? A. No, never. 

MR.STACKLER: That's all. 

CROSS EXAMINATION 
BY MR. FITZGERALD: 

* * * * * 

Q. You would give orders since July 30, 1963 and the drivers need 
not obey after you gave anorder? A. That is correct. 

Q. Tell us who said over to you on the phone, "I am not going to 
pick up the order"? A. I could name a few. Do I have to? 
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MR. STACKLER: If he wants that. 

THE WITNESS: Flipcraft refused. F-l-i-p-c-r-a-f-t I think it is. 

Q. (By Mr. Fitzgerald) When? A. When? It's pretty hard to say. 
I dispatch many, many orders a day. I couldn't tell you what day. It was 


in the last week, I would say that. 

Q. Where was the order to? A. That's pretty hard to bay, I 
handle hundreds of them. 

Q. Hundreds of drivers told you? A. No. Hundreds of orders. 

Q. Well, how many times other than Mr. Flipcraft? A, There's 
a Mr. Lane, a driver that refused an order. 

Q. Can you remember when he refused? A. No, I can't remem- 
ber that either. That's the only two I know. 

Q. Those are the only two guys since July Ist who told you -- 
A. That's right. | 

* * * * | * 

Q. Is it correct that you do not remember when Mr. Flipcraft or 
Mr. Lane refused to take an order? A. I told you Flipcraft was last 
week, Lane I don't remember, a week or two ago. I don't remember. I 
have a lot of drivers and I have a lot of orders and I can't remember all 
that, but those are the only two I remember. 

* * * 

REDIRECT EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Kane, when you say that Flipcraft and Lane are/the only 
two drivers you remember who refused, did you also say they are the 
only two who had refused or only two that you remember? A. The only 
two that ever refused on my shift. | 

Q. On your shift. How many dispatchers are there? A. There 
are three on my shift on Village Cab and there are three on Blue Cab. 

Q. How many shifts are there a day? A. All around the clock, 
six shifts, three shifts. 

Q. Three on each shift? A. One on each shift. 
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Q. One on each shift? A. Yes. 

Q. Three shifts a day? <A. Yes. 

Q. Making a total of six for the two companies? A. Right. 

* * * * * 

CHARLES UGASTE 
was called as a witness on behalf of the respondents herein and, having 
previously been duly sworn, was examined further and testified as follows: 
REDIRECT EXAMINATION UNDER 43 (b) 
BY MR. STACKLER: 


* * * * * 


Q. Did you ever tell Mr. John Baggot, representative of Local 782, 


that you did not want to negotiate a new contract? A. No, I never did. 

Q. Did you ever tell Mr. Baggot that you would not deal with Local 
7827 <A. Inever did. 

Q. Did you ever talk directly to the employee members of Local 
782 about their union? A. Never about their union, no, sir. 

* * * * * 

Q. Prior to June 30, 1963, how many driver employees did Blue 
Cab have? A. Oh, sometimes about 200. 

Q. This is Blue Cab? A. Blue Cab and Village. 

Q. Orboth? A. Both. I think about 200, 250. 

MR. FITZGERALD: The answer is 250? 

THE WITNESS: I don't know the exact amount. I'm just guessing. 
About 200 I'd say. 

Q. (By Mr. Stackler) Prior to June 30, 1963, how many drivers 
and cabs did Village Company have? A. I'd say in round figures that's 
about it for the two. 

TRIAL EXAMINER: 200 for both? 

THE WITNESS: Yes. You see, you have to have more drivers than 
cabs in order to fill in the days. They are off Sundays, six days, and what 


have you, vacations. 
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TRIAL EXAMINER: You probably know more accurately how many 
cabs you have than drivers? 


THE WITNESS: Yes. | 
. (By Mr. Stackler) On June 30, 1963, how many cabs did you 

have? A. About 80. | 

Q. In Blue Cab Company? A. No, Village and Blue, both. 

Q. And the total number of drivers in both companies? A. I would 
say about 200, a guess. | 

Q. Did you also employ maintenance men in Blue Cab Company? 
A. Yes, I do. | 

Q. Do you remember how many maintenance men you had? A. Oh, 
I'd say eight or ten, that is, maintenance, washers. 


5 


Q. Did Village Cab Company have any maintenance men? A. No, 
| 


| 
Q. Did you employ dispatchers and operators at Blue Cab Company? 


A. There were more than required again to take care of the times off sick 
and Sunday and things like that. There were one on each shift unless it was 
on a bad day and there were two to help one another. 

Q. Did Village Cab Company employ switchboard operators and dis- 
patchers? A. Yes, sir, same as Blue. | 

Q. Did Blue Cab Company employ body men in the garage? A. Yes, 
body and fender. | 

Q. Did Village employ body men? A. No, sir. 

Q. Did Blue Cab Company employ bookkeepers? A. jYes, sir. 

Q. Did Village employ bookkeepers? A. Yes, we had a woman that 
was on that but one man took care of both in final. | 

Q. One bookkeeper for both and one woman assisted? | A. That's 
right. Well, sometimes three. | 

Q. On July 1, 1963, has Blue Cab since July 1, 1963 euplayed any 


drivers? A. No, sir. 
Q. Has Village Cab? A. No, sir. 
Q. Does Blue Cab employ maintenance men? A. Yes, sir. 
| 
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. Dispatchers? A. Yes, sir. 
. Body men? A. Yes, Sir. 
. Bookkeepers? A. Yes, sir. 
_ And would the same -- well, does Village employ maintenance 
men? A. No, Sir. 
Q. It didn't before, it doesn't now? A. No, sir. 
Q. The same with dispatchers? A. They do, yes. 
Q. Body men? A. No body men. 
* * * * * 
Q. From their inception back in 1961, did you maintain a continu- 
ous course of bargaining with the union? A. Yes. 
* * * * * 
Q. Did you have a series of continuous negotiations with Mr. John 
Baggot? A. Yes, for many years. 
Q. He was one of two co-equal representatives of the union, was 
he not? A. Yes, he was. 
Q. Who else? The other. A. And once in a while Landi. I don't 


know his name. 


* * * * * 


Q. Did you discuss the termination of the contract then in effect 


between Local 782 and Blue Cab? 
* * * * * 


THE WITNESS: MaylI answer? Yes, we discussed the idea it was 
terminated and if we could get together and discuss it quite friendly and 
to help one another and see if we couldn't get a contract signed at length. 

* * * * * 

Q. (By Mr. Stackler) Do you recall what you said to Mr. Baggot in 
regard to the contract? A. Yes, sir. I told Mr. Baggot that I could not -- 
now this was off the record, we agreed to that, both of us. I told Mr. Bag- 
got that I could not live with the contract, that I was losing money, and he 
said that he would do everything in the world that he could to see that we 
could get a contract that I could live with. I also told him that I felt sorry 
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for him because it was hard for him to get these men to agree to any- 
thing that would be satisfactory to both. That's about it. | 
Q. That's what you said. What did Mr. Baggot say to you? A. Mr. 
Baggot said it was kind of hard to get these men to agree to these things. 
Q. Did you tell Mr. Baggot -- you said you told Mr. Baggot you 
were losing money. How much money did you tell him you had been los- 


ing? | 
* * * * * 


THE WITNESS: I don't think I told him exactly at that time. I was 

ee losing money, that's about all I said. | 
. (By Mr. Stackler) Did Mr. Baggot tell you that employers are 
ae saying they are losing money? | 

* * * * | * 

THE WITNESS: Yes. He constantly told me that, that all compa- 
nies when he went in to negotiate a contract, that was a common practice 
for them to be crying and claiming they lose money. I offered to prove 
to him by letting him look at the books. In fact I asked him to have his 
auditors come in and check them. He never did. He always said he would 
but he never did. 

* * * * * 


. (By Mr. Stackler) Did you, at your January 30th meeting, did 


you and Mr. Baggot request further bargaining on the contract? ? +A. Jan- 
uary the 30th? Yes. We did. |: 
Q. Did you see Mr. Baggot again after that date? A. Yes. 
Q. Do you remember specific dates? A. Isaw him on June the 


30th, I saw him on June the 29th, I saw him on July the Ist, paly the 2nd. 
Q. Does Mr. Baggot know you saw Pat Landi? A. I don't know. I 
can't answer that. Iam sure he does. 
* * * * | * 
Q. And did you hear Mr. Baggot say that Mr. Pat Landi and he were 
equals in planning the union's affairs? A. Yes, sir. 


Q. Now, prior to June 30, 1963, did you give instructions to your 
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dispatchers and supervisors under you as to how the drivers should carry 
on their duties? A. Prior to -- 

Q. June 30, 19637 A. Yes. 

Q. Up until that day? A. Yes. 

Q. Waat did you tell your supervisors as to the duty of a driver to 
respond to calls given him by a dispatcher? A. Well, he must obey be- 
fore, when they were employees. 

Q. After June 30, 1963, starting July 1, 1963, you told your super - 
visors how the driver-contractors respond to calls from a dispatcher 7 
A. I definitely told them that they were self-employed or self-leasing, 
self-contractors, that we no longer had that jurisdiction over them, that 
if they refused an order that they would try and relay it to someone else 
and see if someone else would take it, andI don't think, we haven't had 
any trouble. 

* * * * * 

TRIAL EXAMINER: Have you had any drivers under this lease 
agreement or have you had any of the ones who have leased cabs since 
July 1st of this year who didn't bring any fares in during the course of a 
day? 

THE WITNESS: I had one man. He asked me on the 14th of Sep- 
tember if he could take a car and he was not going to haul any fares for 
the 15th of September. And I okayed it and we set a rate of $10.00. He 
used it. 

* * * * * 

THE WITNESS: He rented his car and used it from nine o'clock 
‘til six o'clock and for that I had a flat charge of $10.00. However, ifa 


man was to take a cab out and not pick up any fares all day long, Iam 


sure I would not charge him for it. If there weren't any business -- 
MR. FITZGERALD: Objection and ask that it be stricken. It’s 
still speculative. 
TRIAL EXAMINER: Have you had any cases like that? 
THE WITNESS: No, sir, we have not. 
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Q. (By Mr. Stackler) Prior to June 30, 1963, when you'were em- 
ploying drivers on salary, independent of any business they might bring 
in, did you have any occasions when a driver on salary might have been 
out all day and not bring in any business? A. Yes, it has happened. 


* * * * | * 

Q. Did you make any offers after April 23rd in a letter} notifying 
Mr. Baggot of the termination to stay in the cab business, not] go out of 
the cab business, at a reduced percentage booking rate? A.| Yes,I made 
those offers. 

* * * * * 

Q. What offers do you recall making after April 23, 19637 A. I 
made one 40 per cent and leaving all the fringe benefits that they had and 
I made one at 42 1/2. | 


* * * * | * 


Q. (By Mr. Stackler) Do you want to put in the time while you are 
stating them? Go back and start with 40 per cent. A. Well, the first 
one would be the first meeting that Mr. Baggot and I talked about and that 


goes back into January 30th. It was my contention that we should have -- 
* 2 * * * 


Q. That was the 40 per cent offer. What was the date on that? 
A. That was January the 30th. 
Q. Now, did you make any other offers? A. Yes. Then we made, 


then on, when we were meeting with the police chief at the village hall I 
made one then for 42 1/2 per cent and I wanted a hundred dollar bond be- 
cause of the frequent accidents that we were having and there was no way 
I could stop them with the exception of firing a man. | 

MR. CHARONE: Mr. Trial Examiner, is this the offer he is making 
that he is quoting now? | . 

THE WITNESS: That's the offer, yes. | 

. (By Mr. Stackler) Did you explain that as an offer| when you 

made the offer? A. That's right. We had so many accidents the insur- 


ance company threatened to cancel my insurance because of so many acci- 


dents and I couldn't stop them. | 
| 


* * 
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Q. (By Mr. Stackler) When was the next offer you made, Mr. Bag- 
got? A. The next offer I made was for 43 1/2 per cent. 

Q. When was that? A. That was specifically, the next one I made 
was on January the 2nd, I believe, 2nd, I mean July the 2nd. 

* * * * * 

Q. (By Mr. Stackler) Now I show you General Counsel's Exhibit 
5B again and direct your attention to paragraph seven entitled ''Termi- 
nation." On our direct examination you were asked questions about the 
automatic termination as it was phrased provisions of that contract. How 
do you understand -- pardon me. What was your interpretation of para- 
graph seven as to men who entered into lease agreements with you? 

* * * * * 

Q. (By Mr. Stackler) Did you talk to your supervisors about this 
contract after July 1, 1963? A. Yes. On July the 2nd. 

Q. July 2nd. Did you have a meeting of supervisors? A. Not ex- 
actly a meeting, just explained to them. 

Q. What did you explain to them would be the effect of that para- 
graph in the event neither Blue Cab Company nor Village Cab Company 
nor the lessee terminated the contract? A. Then it would remain in ef- 
fect unless one or the other cancelled it so they wouldn't have to sign a 
new one each day, a specifically new one. 

* * * 

ROBERT S. MACLURE 
was called as a witness by and on behalf of the respondents and, after 
first having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* oe 
BY MR. STACKLER: 
Q. Mr. Maclure, are you an accountant? <A. Yes, sir. 
Q. And for whom or with what firm do you work? A. Iam a part- 


ner in the firm of Paet, Marwick, Mitchell & Company, certified public 


accountants, 11 West Monroe Street, Chicago. 


* * * 
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THE WITNESS: Mr. Ugaste told me that I might receive a tele- 
phone call from some representative of some union, I think |he indicated 
it was some branch of the Teamsters Union, relative to the financial 
affairs of the cab companies that he operates in Oak Park, and told me 
that he had given my name to the union representatives and that if I were 
contacted I was to give them such information, financial information as 
I might have pertaining to the cab companies’ operations. | 

Q. Were you ever contacted by any accountants on behalf of the 
union? A. I was never contacted by anyone after that on that subject. 

Q. And this is the last you heard of it? A. That was the last I 
heard of it. 

* * 

CROSS EXAMINATION 
BY MR. FITZGERALD: 


| 
* * * * * 


Q. And books and records? Did he mention what books and rec- 
ords were supposed to be made available? A. Such records as we have. 

Q. What records would you have? A. We have transcripts of what 
the books of the companies show with regard to the operation, the income 


and expense and so forth and our determination of the income tax. 

Q. These would be gross sales, expenditures, profits? A. Yes, 
the revenues, the cost and expenses and the profits or losses. Some of 
them had losses. 

Q. Some of them had losses? A. Yes. 

Q. Some of them had profits? A. Yes. 

Q. And do you keep the original books in your office?/ A. No. 
They are kept out at the cab company office. 

Q. Do you recall what companies had profits and what companies 
had losses? A. I couldn't say. 


* * 
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CHARLES UGASTE 
called as a witness by and on behalf of the respondents herein, having 
previously been duly sworn, was examined further and testified as fol- 
lows: 
CONTINUED REDIRECT EXAMINATION UNDER 43 (b) 
BY MR. STACKLER: eta 

* * * * * 

Q. Now, much of your direct examination was concerned with 
whether or not this lease was prepared before July 1, 1963. Were any 
of them shown to drivers who were either employees or independent or 
prospective independent contractors prior to July 1, 19637 <A. No, sir. 

* * * * * 

Q. (By Mr. Stackler) Mr. Ugaste, have you on any occasion re- 
fused to release a car to any driver? A. Yes. 

Q. How often has that occurred? A. Just one time that I know of. 

Q. What was the reason for that? 

* * * * * 

THE WITNESS: He was a gentleman that created some trouble, 
after he was supposedly cleared with the police department came back 
for his job, and I would not let him go out. 

Q. (By Mr. Stackler) Was this prior to June 30, 1963, or after? 
A. After. 


Q. After he was cleared with the police department? A. He said 
he was. I didn't know. 


Q. Waether he was or not, after the trouble occurred did he come 


pack and want to continue under the lease? A. That's right. 

Q. And what did you say? A. We would not let him go, we termi- 
nated him. 

Q. When or did you attend the meeting on June 24, 1963, at the 
Hilton Hotel to negotiate or to discuss the contract or the expiration of 
the old contract? A. There were two meetings. I attended the first one. 
I don't know whether that was the 24th. 
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Q. To refresh your recollection I state that the first meeting at the 


Hilton Hotel after the meeting was adjourned at the Federal Mediation was 
on June 24, 1963. A. That one IJ attended. | 

Q. The second one was July 24, 1963. A. That one I did not attend. 

* * * * , | * 

. (By Mr. Stackler) Did you instruct your accountant as a result 

of pete that was said by the union at the June 24th meeting? A. I did. 

I called Mr. Maclure and told him to show the books, extend the 
courtesy to their bookkeeper, auditor, whomever the union was going to 
send when he called them. And the gentleman called I think after the men 


had gone out on strike. 


* * * | 


DIRECT EXAMINATION 
BY MR. STACKLER: 

Q. Mr. Ugaste, at the January 30th meeting between Me Baggot 
and yourself in your office, do you recall the terms of any contracts that 

were discussed? A. Just an offer that I made but we didn't dis- 
cuss it because he said it was out of the question. This was on January 
30th? | 

Q. Yes. A. He said it was out of the question and he knew they 


would not go for it. | 
Q. Did you mention a bond at that time? A. He said that the un- 
ion, International Union would not allow it. | 
TRIAL EXAMINER: Did you mention a bond? 
THE WITNESS: Yes, sir. 
TRIAL EXAMINER: At that time? 
THE WITNESS: I mentioned a bond, that I would want a bond, yes, 


sir. | 


Q. (By Mr. Stackler) Did you mention that you would want to pay 
40 per cent of the bookings? A. Yes, 40 per cent. 
Q. And did you discuss the loss of money that you were experienc - 


ing? A. Yes. I mentioned it at that time. 
| 
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Q. Did you mention any figure to Mr. Baggot? A. No, sir. 

Q. Now, did you ever talk with Mr. Pat Landi? A. Many times, 
yes, sir. 

Q. When did you talk with Mr. Pat Landi in 19637 A. Well, I will 
have to take a calendar out and almost go through every Friday. 

Q. Wes Mr. Landi at your place of business every Friday? A. Yes, 


every Friday he came in and when I was there I always talked to him. We 


were friendly and we discussed as much as we could about the union. 

* * * * * 

THE WITNESS: Ona Friday, every Friday that I was there we dis- 
cussed it. 

* * * * * 

Q. Did Mr. Landi discuss the union's position with you on the con- 
tract then in effect which was to be terminated or on a new contract to be 
worked out? A. I told Mr. Landi that the contract that I had I could not 

stay in business with it and he constantly told me that he and Baggot 
would, they would work something out. 

Q. Did Mr. Landi tell you what the union's position was on the con- 
tract that was then in effect? A. Well, they would have to stand with the 
contract as it was then up until -- 

* * * * * 

Q. (By Mr. Stackler) Did Mr. Landi tell you about the changes he 
would like to see made in the existing contract? <A. No, he did not. 

* * * * * 

Q. What was Mr. Landi'’s purpose for coming on Friday afternoons 
in addition to talking to you about the contract? 

* * * * * 

THE WITNESS: Other reasons came in when, if a man was dis- 
charged for an accident or a violation or something he would come in 
and intercede for the man. And sometimes Mr. Baggot would. Mostly 
Mr. Baggot but several times Mr. Landi. 
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Q. (By Mr. Stackler) Mr. Landi you said came regularly on Fri- 
day afternoon? A. Yes, he did. 

TRIAL EXAMINER: Was this the time that he checked over the -- 

THE WITNESS: The men, the time. 

TRIAL EXAMINER: The new employees? 

THE WITNESS: That's right. . 

TRIAL EXAMINER: And also the completed 30 days with the com- 


pany? 
THE WITNESS: That is right. 
TRIAL EXAMINER: And at that point secured -- 
THE WITNESS: He would come into my office, into my main office. 


TRIAL EXAMINER: Checkoff authorizations ? | 


THE WITNESS: Yes. He would come into the office and check 
through the names, the men as to length of time. He'd be there. We 


gave him the cooperation, the books, go right ahead and check them. 


Then he would check them off. 
* * * * | * 
TRIAL EXAMINER: This had been going on for how many years? 
THE WITNESS: Eleven years. | 
Q. (By Mr. Stackler) Mr. Ugaste, do you know Alex J. Cohen? 

A. Yes, I do. | 
Q. Were you present at the hearing when Mr. Cohen said you swore 


athim? A. Yes, I was. 


Q. Told him there would never be another union? A. Yes, I was 
here. | 

Q. Did you ever do such a thing to Mr. Cohen? A. No, sir. 

Q. Did you ever address Mr. Cohen while he was on picket duty on 
approximately July 10, 19637 A. No, sir. He would stand across the 

street and holler, and say, I'd say, "Hello, Mr. Cohen." And he said, 

"Say, my stomach is full of cake." I'd say, "That's wonderful. " That's 
the only conversation I had with him at all. | 
Q. You never told Mr. Cohen where he could place the union? 


A. No, sir. 
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Q. Do you know Mr. Thomas Pope? A. Yes, I do. 


Q. Were you present in court when Mr. Pope -- A. Yes, I was. 


Oh, I thought you asked -- 

Q. He is present. Were you present in court when Mr. Pope said 
that Charlie said there'd never be another union? <A. I never told Mr. 
Pope that. 

Q. Did you ever talk to Mr. Pope while he was on picket duty ap- 
proximately July 15th of 19637 A. Yes. I spoke to all the boys, say 
hello to them, how's the weather, it’s raining or something like that, they 
are going to get wet, they are going to get cold. 

Q. Did you ever invite Mr. Pope to come back though while he was 
on picket duty? A. No, sir. 

Q. Did you promise him any special deal if he came back? A. No, 


Q. Do you know Mr. Joe Assera? A. Yes, Ido. 

Q. Were you present in court when Mr. Assera said that approxi- 
mately in March of 1962 you told him there would be no union? A. Mr. 
Assera did not tell the truth because I never said that and I don't think I 
could say that. I have no -- 

MR. CHARONE: Objection, Mr. Trial Examiner. 

TRIAL EXAMINER: Well, do you recall any such conversation? 

THE WITNESS: No, sir, there were no such conversations. 

Q. (By Mr. Stackler) And were you present in court when Mr. 
Assera said that approximately in April of 1963 you wanted Joe, Joe be- 
ing Joe Assera, in the new deal because Joe was a good booker? Did you 
ever tell Joe he was a very good booker and you wanted him in the deal? 
A. Joe is a very good booker. He's one of the top bookers. But I never 
wanted him to be in the new deal because I never had any new deal. 

Q. Did you invite Mr. Assera at any time specifically in April to 
participate in a new deal? A. No, Sir. 

Q. When Mr. Assera was on picket duty approximately July 10, 
1963, do you recall talking with him while you were cleaning out a cab? 


A. Inever cleaned a cab, never did. 
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Q. What is your position with Blue Cab Company? A. I am the 
secretary-treasurer. I do a lot of work there but I don' t recall ever 
cleaning a cab. I have done many types of work. Iam not beyond it. But 
I never happened to clean a cab. | 

Q. Blue Cab does have maintenance employees ? cA Yes, sir. 

Q. It didat that time? A. Yes, sir. | 

Q. Did you swear at Mr. Assera at that time? A. No| I think 
too much of my people that work. | 

Q. And tell him where he could put the union? A. Would I tell 
them that work for me? I would not be in business. 

Q. Do you know Mr. John Goss? A. Yes, I do. 

Q. Were you in court, were you in the hearing room when he said 
that on June 29, 1963, you told him that there wouldn't be a union? 

A. No, sir, I did not. | 

Q. Did you ever give Mr. Goss a copy of the lease, the lease be- 


ing General Counsel's Exhibit 5 in evidence? A. No, sir. | 


Q. Did you ever invite Mr. Goss to signa lease? A.|No, sir. 


I never asked anyone to sign one ever. 
Q. Did you ever talk with Mr. Goss about what you could afford 
or not afford to pay? A. There were many discussions from time to 


time but never any specific, yes, that things were bad but I don't know 


whether it was Goss or not. He would come into my office. He was free 


to come in. They were all free to come in. | 
Q. You were at the June 24th meeting at the Hilton Hotel, were 
you not? A. The 24th, yes. 
Q. Was Mr. I. Harvey Levinson present representing the union? 


A. Yes, sir. 
Q. The union asked to audit the books of the Blue cab? A. Yes. 
Q. What did you say to the union? A. I told them they could, In 
fact I welcomed them. I had asked them many times to do so. 
Q. Did you tell them how to go about contacting the men in control 
of information concerning your books? A. I did. I gave them the tele- 


phone number and the man's name to contact. 


* * * 
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Q. Were you present in this hearing room when Mr. Levinson testi- 


fied that you said Blue Cab couldn't make any money with the union? That 
would have been Monday of this week. A. I don't think the union had any- 
thing to do with it. I couldn't make money under the present terms, that 
is correct. 

Q. Your difficulty was with what, the amount of money you were 
paying or the organization with which you were dealing? A. My diffi- 
culty was the men would not adhere to a reasonable contract so that I 
could stay in business. 

* * * * * 

Q. (By Mr. Stackler) Did you make any proposals at that meeting 
relative to the amount of money you wanted to pay? A. I think I was 
standing pat on the 40 per cent plus my bond but I don't know whether I 
made it at that particular meeting or not, whether I even had a chance to 
make it. 

Q. Subsequent to that meeting did you increase the figure from 40 
per cent? A. Yes, I did. 

Q. To what per cent? A. To 42 1/2. 

Q. And subsequent to that did you increase it? A. To 43 1/2. 

Q. Was 43 1/2 per cent your last offer? <A. Yes, it was. 
Q 


. Was there any written offer to that effect in evidence? A. Yes, 


. General Counsel's Exhibit 10. 
* * * * 

Q. Were you present this morning when Mr. Merl Steward was 
asked what would happen if a call came in from the Oak Park Arms Hotel 
and he was notified of this by the dispatcher and didn't respond, were you 
present this morning? A. Yes, I was. 

Q. Mr. Ugaste, how long would a passenger have to wait at the Oak 
Park Arms or a prospective passenger have to wait at the Oak Park Arms 
Hotel in order to get word to the Blue or Village Cab Company that nobody 


had come to pick them up? 
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MR. CHARONE: Objection. How would he know? 
MR.STACKLER: He runs the business. 

MR. CHARONE: He's not at the Oak Park Hotel. 
MR. STACKLER: He knows there is a direct line there, 
MR. FITZGERALD: I will object. | 
TRIAL EXAMINER: Objection over-ruled. | 
THE WITNESS: He would just pick up the phone and call for an- 


other cab if they didn't get there within a very short time which they do. 
* * * * * 


Q. (By Mr. Stackler) What was the purpose as far back ago as 


January 1963 that you requested a bond provision being in any contract 
signed by you? A. The union would not allow me to charge a man for an 
accident. Therefore my alternative was to discharge a man, lhe would 
then lose his job. I thought it would be better if a man had the opportunity 
to pay for his mistakes only where it was a definite fault and negligence, 
that he could continue on with his present employment. And we had it in 
years before. We had no accidents. I kept telling Mr. Baggot that if we 
could put that in there we could save the company many, many dollars 
and chances are we could still [be] in business and live with this contract. 
But they would never allow it. 
Q. Did you have collision insurance on the automobiles operated by 
Blue and Village Cab Company prior to June 1963? A. Collision if I hit 
someone else, not on my own cabs. 
Q. Public liability insurance? A. Not on my own cabs. It's so 
high it's prohibitive. | 
Q. So did you have to pay the amount of any damage, property dam- 
age to your own automobile? A. Ihad to pay it all. 
Q. Paid it all. You didn't just pay $50.00 deductible, $100.00 de- 
ductible? A. No, sir. I paid it all. 
TRIAL EXAMINER: By seeking to require a bond were you seeking 
to cut down the number of accidents? 
THE WITNESS: That was the idea is to stop the accidents. 


* * * * | * 
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Q. (By Mr. Stackler) What was your reason for putting this in the 
lease? 

* * * * * 

THE WITNESS: There are some people that you must control that 
way. I don't wish to take their money but some of them will have an acci- 
dent and do not wish to pay or not put up their money. I would give them 
their share of the money. Therefore we would have some security. 

Q. (By Mr. Stackler) Has the number of accidents which cabs 
owned by Blue and Village Cab Companies, have you experienced a de- 
cline since July 1, 19637 A. About 90 to 95 per cent. 

Q. And have you had to enforce your right to require a bond from 
each lessee? A. In some instances, yes. 

Q. You have from some drivers? A. Yes. 

Q. Do you recall who those drivers are or the names of the lessees 
are at this time? A. Yes. One gentleman by the name of Lerner. I 
don't recall the names any more, names like that one specifically. 

Q. Has it been a small percentage of the leases in which you have 
required a bond? A. Very small. 

Q. Nevertheless, the number of accidents has decreased about 95 
per cent? A. Yes, sir, to the best of my knowledge, I would have to total 
the figures but I would say it's about 90 to 95 per cent. 

Q. Now, there's been some testimony about a change of rates on 
the meters. Who determines change of taxicab rates on the meters in 
those cabs? A. Well, if you wish to raise them you must go to your vil- 
lage, in this case where it's a village, and request the permission from 
the board. And they go into meetings and so on until the time comes. But 
where you lower them you do not, you just merely notify them you have 
lowered the rates. That's what I did. They happily accepted. 


* * * * * 


Q. (By Mr. Stackler) Mr. Ugaste, I show you General Counsel's 
Exhibit 1(e) which is a copy of the complaint charging violations of the 


contract,of the National Labor Relations Act, and call your attention to 
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paragraph number seven and I ask you specifically have you ever prom- 
ised any benefits to employees of Blue and Village Cab Companies if they 
would discontinue their union membership? A. I never did. 
Q. Have you ever threatened to close the business of Blue or Vil- 
lage Cab Company before you would sign another contract? A. No, sir. 
Q. Have you ever expressed an intention to get rid of the union? 
A. No, sir. , 


Q. Have you ever threatened employees of Blue or Village Cab 


Companies with discharge or other reprisal if they continued their union 


membership? A. No, sir. 
Q. Since July 1, 1963, have Blue or Village Cab Companies made 
any deductions from the 50 per cent share of the bookings that lessees 
retain for social security or withholding tax? A. No, Sir. | 
Q. Prior to June 30, 1963, were deductions for social security tax 
and withholding income tax made from the salaries paid to drivers? 
A. Yes, sir. . 
Q. Do you compel drivers operating under the, do you -- by you 
I mean the Blue and Village Cab Companies compel drivers operating 
under the independent contractor lease agreement to carry advertising? 
A. No, sir. | , 
Q. In regard to contracts that Blue and Village Cab Companies 
have with school districts for carrying crippled children in Oak Park to 
school, do you compel any of your drivers under the independent contrac- 
tor lease agreement to carry such children? A. No, sir. 
Q. Do you leave the decision of whether to carry these children 
up to the individual drivers themselves? A. Yes. There are several 
of them that wish to haul these children. 
Q. It's not a condition of the lease, though, is it? A. No, sir. 
They ask to take them. 
Q. Now, there's been a good deal of talk about common courtesy 
expected of the drivers. You, again you being Blue and Village Cab, as 


lessor, do you as lessor expect the cabs leased to be maintained in any 
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type of condition? ‘A. Well, I would like for them to be kept clean, in 
good condition. 

Q. Would you object if the seats were torn out? A. It has hap- 
pened. I have repaired them. 

Q. Now, since these drivers are operating under independent con- 
tractor lease agreements, what would you do if seats were torn out or 
the cabs were maltreated in some way? A. There wouldn't be too much 
I could do. I don't think a man would deliberately -- 

* * * * * 

Q. (By Mr. Stackler) Have the cabs been malhandled since July 
of 19637 A. One of them turned it over. 

Q. Inanaccident? A. Yes, sir, went to sleep I believe. 

Q. Did you refuse to renew the least agreement? A. No, sir. 

Q. The man is still operating under the agreement? A. Yes, sir. 

Q. Today is it your testimony that you haven't refused to renew 
these agreements? A. No, he's still working, he's still leasing. 

Q. Is there anybody else whose agreement has been refused? 

A. Ihave had two or three who have had accidents and are still 
working. 

Q. Still working? A. Yes, Sir. 

Q. And you haven't stopped, you haven't withdrawn your consent, 
you haven't -- <A. No, Sir. 

Q. Refused to renew the agreement on their part? A. No, sir. 
They are paying for their damages. 

* * * 

CROSS EXAMINATION 
BY MR. FITZGERALD: 


* * * * * 


Q. Well, let me ask you first, do you recall that you told the union 


representatives at'the meeting of June 24th that you would be happy to 
work out some arrangement where the accountant could check your books, 
is that right? A. Yes, that's right. 
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Q. Do you recall that the accountant, Mr. Frank Baker, called up 
to your office and said, "Okay, I would like to make arrangements to see 
your books," do you recall that? A. Yes, sir. 

Q. And then you said to him, "Well, you had better call)my audi- 
tors" and gave the names to Mr. Baker? A. Yes, sir. 

Q. Because -- you had your books in your office when you told him 
that, didn't you. A. Ihad some of them and they have the record down 
there but I didn't let anybody look at my books unless my accountant knows 
they are doing it. 

Q. So when you made the offer of June 24th, it wasn't that the un- 
ion's auditor could come out and look at your books then, was it? A. No. 
I told him to check with my auditors, that they could, and I gave the okay 
for them to. | 

Q. When Mr. Baker called you, you then said, "Well, Iimean you 


should call my auditors and --" A. Make arrangements. He could go. 
| 


I had okayed it, yes. 

Q. So you told Mr. Baker, "Don't come out to look at my books, 
call my auditor instead"? A. I did not say that. Isaid, "Call my audi- 
tors and go right ahead." | 

Q. You didn't give him permission to come out and look at the 
books which you had in your office, did you? A. No, sir. 

* * * * * 

Q. (By Mr. Fitzgerald) Then is it a fact, Mr. Baker called you 
back on the first or second date and said to you he would like to look at 
your books. You said, "Well, the union has been picketing, no sense in 
your coming out." A. That is correct. 

* * * * * 

Q. Now, if I can just ask you, you said you gave Mr. Landi certain 
books to check when he came out on Friday. A. I did not give it to him. 
He went in the office and the bookkeeper, I okayed it. | 

Q. What books did you let him look at? A. He didn't ask me. I 
told my bookkeeper to let them have whatever they wished and to cooper- 


ate. 
| 
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Q. For what purpose would he look at them? A. To whatever pur- 
pose he wished. I didn't specifically ask him why. 

Q. You didn't ask him why. He said "I want to come in and look at 
your books"? A. No. He hada job to do. 

Q. What did you authorize him to see? A. Whatever he wanted to 


* * * * * 


Q. Did you authorize your bookkeepers to let him look at those? 
Did you say, "Mr. Landi can look at any of these books"? A. No,I did 
not say any such thing. 

Q. What did you say to them? A. I told them to take care of Mr. 
Landi, whatever his wishes were. I cooperated with the union a hundred 


per cent. 


* * * * * 


Q. (By Mr. Fitzgerald) You mentioned making an offer of 43 1/2 


per cent which was incorporated in a written offer, is that right, Mr. 
Ugaste? <A. Yes, sir. 

Q. Now, this offer wasn't made ‘til after July 1st, was it? A. It 
was made on July 2nd. 

* * * 

CROSS EXAMINATION 
BY MR. CHARONE: 

Q. You testified the accident rate decreased after you started your 
new lease arrangement by 90 to 95 per cent, is that right? How did you 
say that again? A. That's correct. 

Q. How many accidents did you have in 19627 A. Oh, I would have 
to total them. I don't have those figures. 

Q. Just about, did you have more than 107 A. Ihave three, four, 
five a day. 

Q. Would you say you have 600a year? A. I couldn't venture a 
guess. 

Q. You couldn't? <A. No. 
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Q. How did you arrive at the figure? A. I would say yes, that we 
had so many it was prohibitive, yes. , 

Q. How did you arrive at your statement of 90 to 95 per cent? 
A. Because we have so few it doesn't compare. 

Q. You are sort of guessing? A. I'm guessing, yes. | 

Q. Did you go back, Mr. Ugaste, and add up the accidents that you 
had in the month of July, August and September of 19627 Did you do that? 

A. No, sir, I did not. , ; 

Q. So then you really did not compare in detail the accidents that 
you had July, August, September of 1962 with the comparable 1963 period? 
A. I did not do that. 

* * * * * 

Q. And it is your statement that the accident rate that you have 
testified, the decrease has resulted because the new drivers sign the 
agreement which specifies you have to put up a hundred dollar! bond even 
though the drivers did not put up a hundred dollar bond? 

* * * * * 

(By Mr. Charone) Is that your testimony, sir? A. ‘Yes, sir. 

Q. Do you have more new cabs on the street in 1963 July, August 
and September than you did in the comparable period in 1962?) A. Yes, 
sir. | 

Q. In fact they are all new cabs in 19637 A. Yes, sir. Not all, 
most of them. 

@. And this might well affect -- A. That would help some. 


* * * * * 


Q. (By Mr. Charone) Iam talking about the 29th meeting. A. In 


the court house? 
Q. Right. A. I don't remember that I said that that was all I could 
go. I assumed that was about what I wanted to do, yes. j 
Q. And the 42 1/2 per cent figure, that always included the hundred 


dollar bond? A. Yes, sir. 
Q. And that included an elimination of the health and wélfare or de- 


crease? A. Not elimination, no, sir. 
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Q. Decrease? A. They asked for $12.00 instead of $9.25. 

Q. You would go along with the old rate? <A. Yes. 

TRIAL EXAMINER: What is this $12.00 and $9.257 

THE WITNESS: We had to pay $9.25 health and welfare for all the 
men. 

TRIAL EXAMINER: Each man, per man? 

THE WITNESS: Each man. Some of these men would work only 
two or three days a month. They wouldn't even bring in that much money. 
I would have to pay $9.25 until I took them off. They came in with the of- 
fer of $12.00. That was all they wanted at this meeting of June 24th that 
we had at the Hilton. That was the only thing that they asked for was a 
$12.00 per man for health and welfare. That's all they wanted. 

Q. (By Mr. Charone) All right. Asa matter of fact the health and 
welfare was paid for regular drivers that had put in six months with the 
company? A. That is right. 

Q. And extra help there were no contributions made for health and 
welfare? A. For what? 

Q. Extra help, men that worked one or two days? A. No, Sir. 

* * * * * 

REDIRECT EXAMINATION 
BY MR. STACKLER: 

* * * * * 

Q. Now, when you said that accidents had decreased about 95 per 
cent, you said that in response to a question I asked you the first time, 


were you just guessing? A. Yes. 


* * * * * 


Q. (By Mr. Stackler) Can you estimate the percentage based upon 


your business experience and running cab companies for at least 11 years 
without going over the list of accidents of 1962 and counting them all up 
and comparing them with this year's accidents? A. Yes. The reason 


is my insurance man told me -- 


* * 
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Q. (By Mr. Stackler) Answer my question. Based upon your busi- 
ness experience as a cab operator for at least 11 years can you estimate 


the number of accidents you had at a given period of time |than 


counting them one by one by one? A. Pretty close. 
* * * * * 


Q. Did you subsequent to the June 29th meeting on July 1st or July 
2, 1963, offer 43 1/2 per cent? 


* * * 
| 


A. Yes, sir. | 
Q. Was that offer accepted? A. It was not accepted by the men. 
It was accepted by -- 
MR. CHARONE: Objection. 
Q. (By Mr. Stackler) Was the offer accepted by the offeree, the 
persons to whom you made the offer? A. Yes, sir. 
Q. Who were they? A. Mr. Baggot. 
. Mr. Baggot accepted it? A. Yes. 
. Mr. Baggot produced a contract? A. Yes. 
* * * H * 

. (By Mr. Stackler) After accepting the offer did Mr. Baggot indi- 
cate a willingness to sign a contract embracing the terms of your offer ? 
A. Well, it wasn't quite just like that. He accepted it and he was happy 
with it but he did have to go back and talk to the men. 

Q. Isee. Did the men accept your offer? A. They did not. 

* * * * * 

Q. Now, on July Ist, again, telling supervisors about the terms of 
the lease agreement, is this the only time you had ever talked about the 
lease agreement with supervisors or shown them a copy of the lease 


agreement? 
* * * * * 


A. I gave them all a copy of it and let them read it and then pointed 
out things that I wanted them to enforce, in fact not to collect the hundred 


dollar bond unless it was necessary. 


* * * 
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TRIAL EXAMINER: Gentlemen, after this lengthy conference have 
you agreed then that you do want to take a deposition? 

Counsel for the respondent? 

MR. CHARONE: Yes. 

MR. FITZGERALD: General Counsel wishes to take the deposition 
of Mr. Edward K. Stackler. 

MR. CHARONE: We join in that. 

* * * 

JOHN BAGGOT 
was called as a witness on behalf of the charging party and, having pre- 
viously been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHARONE: 


* * * * * 


Q. Mr. Baggot, may I ask one more question. In the meeting of 


January 1963 did Mr. Stackler make a statement with reference to a con- 
tract for 40 per cent with the drivers? A. No, there was never a 40 per 
cent offer made at any time by anybody. 

Q. And when you met with Mr. Stackler on July 2nd was there any 
statement made with reference to his proposal about a ratification meet- 
ing? 

TRIAL EXAMINER: Who? 

MR. CHARONE: I'm sorry. 

Q. [By Mr. Charone] With Mr. Ugaste. A. The proposal Mr. 
Ugaste gave to me, he understood from me that proposal had to be rati- 
fied by the membership, I had no authority to sign any contract ‘til the 
membership ratified the proposal. 

Q. Asa matter of factall-- A. All proposals had to be ratified. 


* * * * * 
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CHARLES UGASTE 
called as a witness by and on behalf of the respondents and, having pre- 
viously been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. STACKLER: | 
Q. Mr. Charles Ugaste, I ask you simply did you print contracts 
for Blue Cab Company known as independent contractor lease agreements 
and introduced in evidence as General Counsel's Exhibit Number 5A or B 
relating to either Blue Cab Company or Village Cab Company before July 
1, 1963? A. I did not. | 
Q. Did Northwest Cab Company have contracts similar to General 
Counsel's Exhibit 5A and B and did Northwest Cab Company have them in 
effect during 1963 prior to June 30th? <A. They did. | 
Q. Was Northwest Cab Company a party to the caunetire bargaining 


agreement here in suit? A. They were not. 
* * * 
CROSS EXAMINATION 
BY MR. FITZGERALD: 


Q. Mr. Ugaste, you say similar. You mean the terms sais the 


same in Northwest Cab lease agreements as in the lease agreements 
which is 5AandB? A. That's correct. 

Q. In other words, the only thing different is stamped in, is the 
name Village or Blue Cab Company? In the case of the Northwest you 
would stamp in Northwest, right? A. That is correct. 


* * * * | * 
| 


242 


EXCERPTS FROM 
DEPOSITION OF EDWARD K. STACKLER, SR. 

The deposition of EDWARD K. STACKLER, SR., called by the 
General Counsel for limited examination pursuant to order of ROBERT 
E. MULLIN, ESQ., Trial Examiner, and pursuant to the Rules of the 
National Labor Relations Board pertaining to the taking of depositions 
for the purpose of discovery, taken before Florence H. Wisch, a notary 
public within and for the County of Cook and State of Illinois, at Room 
1624, 11 South LaSalle Street, Chicago, Illinois, on the 7th day of Octo- 
per, A.D. 1963. 

APPEARANCES: 


ROBERT E. FITZGERALD, ESQ. 
appeared on behalf of General Counsel; 


S. M. CHARONE, ESQ. 
appeared on pehalf of Charging Party; 


GEORGE LEVY, ESQ. 
appeared on behalf of Respondents. 


* * * 
EDWARD K. STACKLER, SR. 
after first having been duly sworn, deposeth and saith as follows: 
EXAMINATION 
BY MR. FITZGERALD: 
Q. Mr. Stackler, I want you to state your name for the record. 
A. Edward K. Stackler, Sr. 
Q. I think during the record you were referred to as Mr. Stackler, 
Sr. Could you tell us, Mr. Stackler, what your files or notes reveal as to 


when you had any contact with Federal Mediation and Conciliation Service? 
A. Well, I haven't reviewed all my files, but I think I have some recollec- 


tion on it. 
Q. All right. Tell us what your recollection is. A. And this is 


with respect to what? 
Q. Notice or any type of contact with the Federal Mediation and 


Conciliation Service insofar as the Blue Cab Company contract is 
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concerned. A. Well, I can say that I have had several Sonvereations 
with a Mr. Bowen of Federal Mediation and Conciliation Service. 

Q. Do you have any notes as to when those conversations took 
place? A. I have no notes but I have a good recollection on it. And 
my first recollection which is a fairly vague one, however was a con- 
versation with Mr. Bowen or another Commissioner from the Service 
in about the middle of March. On that one I say it's vague because I'm 
not quite sure whether that particular conversation related to the Blue 
Cab case or another case which was in my office at the time. | But as I 
say, I have recollection that I did talk with him or someone else in the 
middle of March. Now, I have a definite recollection of a conversation 
on May 27th or May 28th with Mr. Bowen of the Service. 

Q. And was this your recollection on this, that it was insofar as 
the Blue Cab or Village Cab was concerned? A. This was as to both 
cab companies, both Village Cab Company and Blue Cab Company. 

Q. Was this a call which you placed to the Service? A. The con- 
versation was in a call which I believe that I placed but it was in re- 
sponse to a call which he made to my client on the same day. | Do you 
wish me to go on? | 

Q. Well, let me see. There was no notice given to yous knowl- 
edge either by your clients or yourself or your law firm from) the Janu- 
ary 21st letter which you sent to the charging party in this case, the 
union, until this time at the end of May? In other words, definite recol- 
lection? A. You mean a written notice? 

Q. Yes. A. There was no written notice to my recollection, but 
Mr. Bowen stated at the time I talked with him that he had copies of 
correspondence and we discussed in this conversation a letter of Janu- 
ary 21, 1963, which I wrote to the union; a letter of April 23rd which 
the union wrote to my clients; and a letter of April the 29th which I wrote 
to the union. And Mr. Bowen stated that he had copies of one or more of 
those letters. 

Q. Did he say where he had gotten those letters? Were they from 


the union? A. I don't recall if he said where he got them from. 
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Q. Do you recall if he mentioned the fact that the union had filed 
the formal, written formal notice with his office, the Mediation Office, on 
May 28th? A. I don't believe he stated what date it was filed, but lam 
sure that he stated that he had notice. When he said that he had notice, I 
didn't ask him, and he didn't state whether notice was an independent 
notice from the union or whether he meant the notice was by virtue of 
copies of the three letters which I discussed with you a minute ago. I 
told him at that time we terminated the contracts as of June 30, 1963, 
and he said, "I know because I have copies.” 

Q. Excuse me. Did you say June 30th? Oh, as of the expiration 
date? A. Effective as of June 30, 1963. 

Q. Do you recall if Mr. Bowen said that he was assigned the case, 
that it was in their office at the time, concerning Blue Cab? A. Yes. 
We had a conversation about it in this respect: He said that he is Mr. 
Bowen -- He mentioned his first name put I forget it -- of the Service 
and that he had called my client because, I recall this particularly, I 
asked him why he didn't call me, why it was necessary for him to call 


my Client. He said, "This is a routine matter or a routine procedure in 


which we call the employer, and we are offering our services for the pur- 


pose of attempting to avoid the work stoppage which might affect inter- 
state commerce." 

We discussed thatat great length, andI informed him that I did not 
believe there could be any possible stoppage in interstate commerce be- 
cause it was my opinion that the companies did not affect interstate com- 
merce in any manner. The conversation continued in Mr. Bowen offer - 
ing to set up a meeting. He said, "Let me set upa meeting." AndI said 
that I didn't think a meeting would serve any purpose because we didn't 
feel that the Service should be engaged in this because of the reasons I 
gave him; namely, the commerce situation. 

He then said, "Well, if you feel that you would like to use our serv- 
ices at any time, feel free to call me." And I thanked him, and he said, 
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"We will probably be in touch with you again.” Now, after that we did 
have other conversations. | 
Q. Allright. You mentioned one. A. At other dates we had other 
conversations. | 
Q. Yes. This later one would have been in June, would it; the later 
conversation? A. Yes. The next conversation I had with him was around 


the 18th of June. | 
Q. Did you have any notes or files? A. No, I have no notes. This 


conversation again was to the almost identical effect with the exception 
that we did set a meeting for June 24th. At that time again I said to Mr. 
| 


Bowen, "I'm surprised that you called my client again. Why didn't you 
call me?" And he said, "Well, I had the name of the employer so I called 
the employer." The employer called me and said that he had received a 
call from Bowen and I called Mr. Bowen. 
And again I told him that the contracts had been terminated as of 
June 30th, that I didn't feel there was any service that he could perform. 
He said, "Well, we would like to get together this week and discuss this 
with you anyway. Would you come to the office?" I told him that I could 
not make it that week. He said he was leaving town and would not be 
available beyond that week. I said, "Asa matter of courtesy ie you and 
your office I will be glad to appear on Monday. That's the only day I 
have." Which I think was June 24th. 
And following that I did meet with Mr. Bowen, the representative 
of the union, and the representative of my client on June 24th. We had 
previous discussions in which we again reiterated our position that we 
didn't think the Service had any function in this type of a case because 
of the nature of the employer's business being a strictly local business. 
And we adjourned from the Federal Mediation and went to the Hilton Hotel 
where Mr. Baggot was present, Mr. I. Harvey Levinson was present, I 
was present, and Mr. Charles Ugaste or Mr. John Ugaste was present. 
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Subsequently with relation to other conversations I talked on the 
phone with Mr. Bowen on July 1st, July 5th, July 11th. 
Q. I take it these dates are again from your recollection? A. From 


my recollection. 


* * 


EXAMINATION 
BY MR. CHARONE: 

* * * * * 

Q. You mentioned that the conversation that you had in March might 
have some relation to Blue Cab and it might have had relation to another 
case? A. Thatis correct. This is one conversation that I admit I'm 
vague on. 

MR. CHARONE: I don't have any other questions. 


EXAMINATION 
BY MR. LEVY: 


Q. Well, in March were there other matters pending in the office 
that have contact with Mediation? A. Yes, there were. 


* * * * 


G. C. Exhibit 


EXCERPTS FROM 
COMPLAINT AND NOTICE OF HEARING 

It having been charged by General Teamsters, Chauffeurs, and 
Helpers, Local 782 (herein called the Union) that Blue Cab Company and 
Village Cab Company (herein also called Respondents), have engaged in, 
and are engaging in certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations Act, as amended, 
29 U.S.C. Sec. 151, et seq. (herein called the Act), the General Counsel 
of the National Labor Relations Board, (herein called the Board), on be- 
half of the Board by the undersigned Regional Director for the Thirteenth 
Region, pursuant to Section 10(b) of the Act and Section 102. 15 of the 
Board's Rules and Regulations, Series 8, as amended, hereby issues this 


complaint and notice of hearing and alleges as follows: 
* * * * * 
| 


Il 
(a) Respondents are, and at all times material herein have been, 
corporations duly organized under and existing by virtue of the laws of 
the State of Illinois. 
(b) Respondent Blue Cab Company, at all times material herein, 
has maintained its office and principal place of business at 259 South 
Boulevard, Oak Park, Illinois, and has engaged in, and is engaging in the 
business of operating a fleet of taxicabs under a franchise from the Vil- 
lage of Oak Park, Illinois. 
(1) The majority of the stock of Blue Cab Company is owned 
by John Ugaste, president, and Charles Ugaste, secretary. 
(2) During the past fiscal year Blue Cab Company did a gross 
volume of business in excess of $800,000; during the same period said 
Company purchased and had delivered to it gasoline, oil, and other prod- 
ucts valued in excess of $10,000, directly from States other than Tlinois. 
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(c) Respondent Village Cab Company, at all times material herein, 


has also maintained its office and principal place of business at 259 South 
Boulevard, Oak Park, Illinois, and has also engaged in, and is engaging in 
the business of operating a fleet of taxicabs under a franchise from the 
Village of Oak Park, Illinois. 

(1) All the stock of Village Cab Company is owned by Charles 
Ugaste, president. John Ugaste is secretary of Village Cab Company. 

(2) During the past fiscal year Village Cab Company dida 
gross volume of business in excess of $400,000; during the same period 
said Company purchased and had delivered to it gasoline, oil, and other 
products valued in excess of $10,000, directly from States other than Illi- 
nois. 


* * * * * 


DATED at Chicago, Illinois, this 13th day of August 1963. 


/s/ Ross M. Madden 

Regional Director, National Labor 
Relations Board, Thirteenth Region 
176 West Adams Street 

Chicago 3, Illinois 


G. C. Exhibit No. 1-g 


EXCERPTS FROM 
ANSWER OF BLUE CAB COMPANY 
NOW COMES Blue Cab Company, an Illinois corporation, respond- 
ent, by its attorneys Stackler, Levenfeld, Levy and Stackler, and for an- 
swer to the complaint and notice of hearing heretofore issued, says aS 
follows: 
* * 
Il 
(a) That it admits sub-paragraphs (a) of paragraph Il of said com- 
plaint. 
(b) That it admits that prior to June 30, 1963 it was engaging in 
the business of operating a fleet of taxi cabs under a franchise in the 
Village of Oak Park, Illinois,but denies that since July 1, 1963, it is en- 


gaged in the business of operating a fleet of taxi cabs under a franchise 

from the Village of Oak Park, Illinois. 

(1) That it admits the allegations contained in sub-paragraph 

(1). 
(2) That it denies that during the past fiscal year it dida 

gross volume of business in excess of $800,000 and denies that during 

the same period it purchased and had delivered to it gasoline, oil, and 

other products valued in excess of $10,000, directly from States other 

than Illinois. 
(c) That it neither admits nor denies any allegation contained in 

paragraph (c), sub-paragraphs (1) and (2) of the complaint and any other 
allegation in the complaint pertaining to Village Cab Company because 


those allegations do not pertain to this respondent. | 
| 


* * * * 


G. C. Exhibit No. l-g 


EXCERPTS FROM 
ANSWER OF VILLAGE CAB COMPANY 


NOW COMES Village Cab Company, an Illinois corporation, re- 
spondent, by its attorneys Stackler, Levenfeld, Levy and Stackler, and 
for answer to the complaint and notice of hearing heretofore issued says 


as follows: 


* 


at 
(a) That it admits sub-paragraphs (2) of paragraph II of said com- 
plaint. 
(o) That it neither admits nor denies any allegation contained in 


paragraph (b), sub-paragraphs (1) and (2) of the complaint and any other 
allegation in the complaint pertaining to Blue Cab Company because those 
allegations do not pertain to this respondent. 

(c) That it admits that prior to June 30, 1963 , it was engaging in 
the business of operating a fleet of taxi cabs under a franchise in the 
Village of Oak Park, Illinois but denies that since July 1, 1963 it is en- 
gaged in the business of operating a fleet of taxi cabs under a franchise 
from the Village of Oak Park, Illinois. 

(1) That it admits the allegations contained in sub-paragraph 
(1). 

(2) That it denies that during the past fiscal year it dida 
gross volume of business in excess of $400,000 and denies that during 
the same period it purchased and had delivered to it gasoline, oil, and 
other products valued in excess of $10,000 directly from States other 
than Illinois. 


* 


G. C. Exhibit No. 2-A 


EXCERPTS FROM 
ARTICLES OF AGREEMENT 
Agreement entered into between BLUE CAB COMPANY, INC., OF 

Oak Park, Illinois, an Illinois corporation, successors or assigns (here- 
inafter EMPLOYER), and GENERAL TEAMSTERS, CHAUFFEURS AND 
HELPERS UNION, Local 782, an affiliate of the INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA (hereinafter UNION). | 


ARTICLE I 


Section 1. The EMPLOYER recognizes the UNION as tne sole 
and exclusive bargaining representatives of the TAXICAB DRIVERS, 
DISPATCHERS, GARAGE AND MAINTENANCE EMPLOYEES (Her ein- 
after EMPLOYEES), employed by the EMPLOYER. | 

Section 2. All present Employees who are members of the Union 
on the date of the execution or the effective date of this Agreement, which- 


ever occurs later, shall remain members of the Union in good standing 
| 
as a condition of employment. All present employees who are not mem- 


bers of the Union and all Employees who are hired hereafter) shall be- 


come and remain members of the Union in good standing as a condition 
of employment on and after the thirty-first (31st) day following the be- 
ginning of their employment or on and after the thirty-first (31st) day 
following the date of the execution or the effective date of this Agree- 
ment, whichever occurs later. This provision shall be made and become 
effective as of such time as it may be made and become effective under 
the National Labor Relations Act, but not retroactively. | 
Section 3. To the extent that union security provisions more 
favorable to the UNION may become permissible under Federal and 
State law during the life of this Agreement as a result of legislative, 
administrative or judicial determination, all of the provisions of this 
Article shall be automatically amended to permit such moré favorable 
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union security agreement, or to apply or become effective in situations 
not now permitted by law. 

Section 4. The EMPLOYER agrees to deduct from the pay of all 
EMPLOYEES covered by this Agreement, dues, initiation fees and/or 
uniform assessments of the UNION and agrees to remit the same to the 
UNION along with a statement of such deductions. Where laws require 
written authorization by the EMPLOYEE the same is to be furnished in 
the form required. No deduction shall be made which are prohibited by 
applicable law. 

Section 5. All Employees shall work under the terms and provi- 
sions of this agreement except as provided in Article I, Section 2, and 
Article XIX. 

Section 6. The Employer having recognized the Union as the sole 


and exclusive representative of its Employees is prohibited from enter- 


ing into or negotiating any Agreement or understanding (oral or written) 


individually or collectively with any of its Employees. 
ARTICLE 0 
WAGES. Taxicab Drivers 


Section 1. Effective January 1, 1960, all chauffeurs employed as 
cab drivers who have been in the continuous service of the Employer six 
(6) months or more Shall be paid a commission rate of forty-seven and 
one-half (47 1/2%) per cent of their total weekly fares. In addition to 
this amount, Chauffeurs shall be permitted to retain all "Extra Passen- 
ger" fares collected. The Employer agrees to pay ten (10%) per cent 
commission on flat rates and charges after flat rate contracts now in 
force with the EMPLOYER expire. 

Section 2. All new inexperienced drivers shall be paid a commis- 
sion on their weekly fares at the rate of forty-five (45%) per cent during 
their first six months of employment with the EMPLOYER. In addition 
to this amount, inexperienced drivers shall be permitted to retain all 
"Extra Passenger" fares collected. The EMPLOYER agrees to pay ten 
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(10%) per cent commission on flat rates and charges after flat rate con- 
tracts now in force with the EMPLOYER expire. All inexperienced driv- 
ers who have completed their first six months of continuous erhployment 
with the EMPLOYER shall be paid the same rate as experienced drivers 
stipulated in Section 1 of this Article. | 
It is agreed and understood, however, that any driver who has pre- 
viously been on the payroll of the Employer for a continuous period of 
not less than six months prior to January 1, 1960, and who has! been re- 
hired shall not be considered as a new inexperienced driver but shall 
receive commission payments herein stipulated in Article I, Section 1 
of this Agreement. | 
Dispatchers and Garage and Maintenance Employees. It)is mutually 
agreed that wage rates and hours of employment for Dispatchers and Ga- 
rage and Maintenance Employees shall be as provided in "Schedule At 
attached to this Agreement. 


* * * 
ARTICLE IV 


Section 1. Each employee governed by the terms of this Agree- 
ment shall be entitled to one day off each week; and in addition, shall re- 
ceive every other Sunday off. Each employee governed by the terms of 
this Agreement who has ten (10) or more years of continuous service 
with the Company will not be requested to work on Sunday. However, if 
any employee desires to work Sunday, he may, upon application to the 
Employer, be allowed to work Sundays. | 

Section 1A. Day shift drivers shall be assigned a starting time 
between the hours of 6:00 A.M. and 8:00 A.M. Night shift drivers shall 
be assigned a starting time betweenthe hours of 3:00 P.M. and 5:30 P.M. 
The regular work shift for regular day and night drivers shal] constitute 
nine (9) consecutive hours which shall include a reasonable time for lunch. 


However, regular night and day drivers, if they choose, may élect to work 
| 


twelve consecutive hours on their regular shift. All night drivers must 
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check in their cabs not later than 6:00 A.M. except in cases of emergency. 
Section 1B. All drivers working under the terms of this Agreement 
must take their regular scheduled day off. Drivers taking time off other 
than their regular scheduled off day will not be allowed to work on their 
off day. This will not apply where a driver had to appear in court or re- 
port to insurance company on accident. 
Section 2, All drivers working under the terms of this Agreement 
are allowed every other Sunday off. If a member does not care to work on 
his assigned Sunday he must first get permission from his dispatcher mak- 


ing the request in writing, 48 hours in advance. 


* * * 


ARTICLE VIL 


The regular working schedule for an EMPLOYEE with (a) ten (10) 
or less years of service, shall be two hundred fifty (250) days (or more) 
of work each year, and (b) more than ten (10) years of service, shall be 
two hundred twenty-five (225) days (or more) of work each year. EM- 
PLOYEES when working on Sundays, whose bookings are below average, 
may be allowed to pull their cabs into the garage at the discretion of the 
dispatcher. Drivers to be allowed $3.00 booking for breaking in a new 


man. 
ARTICLE IX 


Section 1. The Employer agrees to provide garage attendants 
who shall be responsible for the checking of oil and water of each cab 
and further agrees to keep the interior and exterior of the cabs in a pre- 
sentable appearance at all times possible. Reasonable caution shall be 
exercised by the driver, however, when it is apparent that the services 
of a garage attendant are not available due to existing emergencies. 


Section 2. | The Employer further agrees to keep its cabs in good 


mechanical condition at all times possible and shall provide telephone 
service and checking-in facilities, together with other essentials ordi- 


narily considered necessary to the cab business. 
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Section 3. No driver shall be required to pay any part of the cost 
of an accident in which he is involved. No driver shall be discharged for 
being involved in an accident unless he is an accident hazard. No driver 
shall be laid off in cases where preponderance of the evidence as to re- 
sponsibility for the accident is in his favor or if he has signed state- 
ments from other parties involved absolving him from blame. No pen- 
alty shall be given until the blame has been placed upon the driver in- 
volved in the accident. | 

Section 4. Drivers shall not be charged for tools or automotive 
equipment including gasoline and lubricants, nor shall any fine be im- 
posed or any charge made for accidents by any driver during the term 


of this Agreement. 


ARTICLE X 


| 
It is agreed that drivers shall make every effort to be neat in ap- 

pearance and shall exercise a courteous attitude to passengers at all 

times possible; and that he shall be required to observe all traffic regu- 


lations and safety rules while on duty. Use of intoxicants while on duty, 

| 
dishonesty, discourtesy to patrons, gross negligence and excessive acci- 
dent frequency shall be sufficient reason for dismissal by the Employer. 


* * * * | * 


ARTICLE XU 


| 

Should any difference arise between the Employer and the Union 
concerning the interpretation of, or adherence to, the provisions of this 
Agreement which cannot be settled between them, a committee of four 
(4) shall be appointed, the first two (2) by the Union, the second two (2) 
by the Employer. If the committee of four (4) cannot reach a settlement, 
a fifth person shall be appointed by the first four (4). If within three (3) 
days the four (4) men above mentioned cannot agree upon a fifth member 
of the committee, the fifth member shall be selected from a list of five 
(5) names to be furnished by the Federal Mediation and Conciliation 


Service, from which list each party hereto shall strike two (2) names 
| 
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and the person whose name remains shall become the fifth member of 

the committee. Should the committee find that the Employer has unjustly 
laid off or discharged an employee, said employee shall be reinstated to 
his former position and paid for all time lost. All findings of the commit- 
tee shall be final and no strike or lockout shall occur pending a final de- 
cision of the committee, Nothing herein shall authorize the committee 


to determine the terms and conditions of a new agreement, 


* * * * 


ARTICLE XIX 


The Employer agrees that it will contribute the sum of $9.25 each 
month for each regular employee who has six months or more continuous 
service with said Employer, said sum to be forwarded to Local 782, 1.B. 
of T., Health and Welfare Fund, not later than the tenth (10) of each month 
for the purpose of insuring each employee and his family covered by this 
Agreement under a Health and Welfare Plan to be administrated by ''Trus- 
tees" named in Trust Agreement dated October 4, 1951, in addition to any 
benefit extended as a result of the provisions of the Health and Welfa~e 
Plan of said Local #782, each employee after ten (10) years of continuous 
service with the Employer shall be entitled to thirteen (13) weeks’ Sick 
Leave of an equivalent amount paid by the Health and Welfare Plan to be 
paid for by the Employer. 


ARTICLE XX 


PROTECTION OF ‘RIGHTS. It shall not be a violation of this Agree- 
ment and it shall not be cause for discharge or disciplinary action in the 


event an Employee refuses to enter upon any property involved in a labor 
dispute or refuses to go through or work behind any picket line, including 
the picket line of Unions party to this Agreement and including picket lines 
at the Employer's place or places of business. 
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ARTICLE XXI 


Section 1. This Agreement shall become effective January 1, 1961, 
and continue in full force and effect through December 31, 1961, and from 
year to year thereafter unless at least sixty days prior to December 31, 
1961, or any subsequent anniversary date, either party serves written 


notice of their desire to amend, modify, or terminate this Agreement. 


IT WITNESS WHEREOF, the parties have caused this Agreement 
to be executed for and on their behalf by their duly authorized agents or 
representatives on the 16th day of March, 1961, as of January 1, 1961. 


BLUE CAB COMPANY, INC. 
of Oak Park, Illinois, an Illinois 
corporation 


By: /s/ Charles Ugaste _ 
Secretary 


EMPLOYER 


GENERAL TEAMSTERS, CHAUF- 
FEURS AND HELPERS UNION, 
LOCAL 782, an affiliate of the 
International Brotherhood of Team - 
sters, Chauffeurs, Warehousemen 
and Helpers of America 


By: /s/ John Baggot 
John Baggot, Secretary-Treasurer 


G. C. Exhibit No. 2-B 


AMENDMENTS AND MODIFICATIONS 
OF ARTICLES OF AGREEMENT 


The undersigned parties to a collective bargaining AGREEMENT execut- 
ed on March 16, 1961, as of January 1, 1961, hereby agree to the follow- 
ing amendments and modifications thereof: 


(1) Delete Article XIX and in lieu thereof insert a new Article XIX to 


read as follows: 
ARTICLE XIX 


The Employer agrees that it will contribute the sum of $9.25 each 
month for each regular employee who has six months or more continuous 
service with said Employer, said sum to be forwarded to Local 782, I.B. 
of T., Cartage Drivers Health and Welfare Fund, not later than the tenth 
(10) of each month for the purpose of insuring each employee and his 
family covered by this Agreement under a Health and Welfare Plan to be 
administrated by "Trustees" named in Trust Agreement dated February 
24, 1953, in addition to any benefit extended as a result of the provisions 
of the Health and Welfare Plan of said Local #782, each employee after 
ten (10) years of continuous service with the Employer shall be entitled 
to thirteen (13) weeks' Sick Leave of an equivalent amount paid by the 
Health and Welfare Plan to be paid for by the Employer. 


(2) Delete Article XXI and in lieu thereof insert a new Article XXI to 
read as follows: 


ARTICLE XXI 


Section 1: This AGREEMENT shall be effective March 9, 1962, 
and continue in full force and effect through June 30, 1963, and from year 
to year thereafter unless at least sixty (60) days prior to June 30, 1963, 
or any subsequent June 30 date, either party serves written notice of 
their desire to amend, modify or terminate this AGREEMENT. 
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(3) Adda new Section 3 to Article I reading as follows: 
ARTICLE I 


Section 3: The Employer shall not maintain or operate in excess 
of fifty cabs during the summer months when the schools are normally 
on vacation, nor in excess of seventy-five cabs during any other time un- 
less and until a new Wage Scale is negotiated and concluded, in writing, 
between the Employer and the Union, and this provision shall not be sub- 
ject to and is expressly excluded from the provisions of Articles XI and 
XII of this AGREEMENT. | 


| 
(4) Inall other respects (as herein modified and amended) the said 


AGREEMENT between the parties shall remain in full force ‘and effect. 


| 
BLUE CAB COMPANY, INC., 
of Oak Park, Dlinois, an Illinois 
corporation 


By: /s/ Charles Ugaste 
| Secretary 


MPLOYER 


GENERAL peau CHAUF- 
FEURS AND HELPERS UNION, 
LOCAL 782, an affiliate of the 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA | 
| 
/s/ John Baggot 
John Baggot, Sécretary> Treasurer 


G. C. Exhibit No. 3-A 


LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


*** Eleven South La Salle Street 
Chicago 3 
Telephone Randolph 6-7686 


January 21, 1963 


(certified mail) 


General Teamsters, Chauffeurs and 
Helpers Union, Local 782, 1.B.T. 
505 Main Street, P. O. Box 247 
Maywood, Illinois 


In re: Village Cab Company, Inc. 
Dear Sirs: 
We are the attorneys for Village Cab Company. 


Please accept this letter as notice to you that our client wishes to 
terminate its agreement with you effective June 30, 1963 in accord- 
ance with Article XXI. of the current agreement now in existence 
between you and our client. The writer has a document in his pos- 
session which shows a termination date of June 30, 1963 and also a 
contradictory termination date of May 31, 1963. In the event that 
May 31, 1963 was the date intended by the parties as the concluding 
date of this contract, then please accept this as notice of our desire 
to terminate as of May 31, 1963. 


Yours very truly, 


STACKLER, LEVENFELD, LEVY 
AND STACKLER 


By 
Edward K. Stackler 


EKS:mm 

e.c. Mr. Charles Ugaste 
c/o Blue Cab Company 
259 South Boulevard 
Oak Park, Illinois 


I. Harvey Levinson, Esq. 
33 North LaSalle Street 
Chicago, Illinois 


| 
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LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


eas Eleven South La Salle Street 
Chicago 3 
Telephone Randolph 6-7686 


January 21, 196 
(certified mail) 


General Teamsters, Chauffeurs and 
Helpers Union, Local 782, I.B.T. 
505 Main Street, P. O. Box 247 
Maywood, Illinois 


In re: Blue Cab Company, Inc. 
Dear Sirs: 


We are the attorneys for Blue Cab Company, Inc. 

| 
Please accept this letter as notice to you that our client wishes 
to terminate its agreement with you effective June 30, 1963 in 
accordance with Article XXI. of the current agreement now in 
existence between you and our client. 


Yours very truly, 


STACKLER, LEVENFELD, 
AND STACKLER 


By 
Edward K. Stackler 


EKS:mm 

c.c. Mr. Charles Ugaste 
c/o Blue Cab Company 
259 South Boulevard 
Oak Park, Illinois 


J. Harvey Levinson, Esq. 
33 North LaSalle Street 
Chicago, Illinois 
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April 23rd, 1963 


Charles Ugaste, Secretary 
Blue Cab Company 

259 South Boulevard 

Oak Park, Illinois 


Dear Sir: 


This letter will serve as an official notice under Article XXI, 
Section 1, of our present wage agreement covering employees 
of your company, members of Local 782. It is our desire to 
open the Wage Agreement with respect to wages and other 
working conditions for the year 1963. 


Our negotiating committee will be pleased to meet with you at 


your convenience at which time we will submit our proposal. 


Yours very truly, 


General Teamsters, 
Chauffeurs and Helpers 
Union — Local 782 


John Baggot, 
Secretary-Treasurer 


G. C. Exhibit No. 4-B 


April 23rd, 1963 


Village Cab Company 
259 South Boulevard 
Oak Park, Illinois 


Att: Charles Ugaste, President 
Dear Sir: | 


This letter will serve as an official notice under Article XX, 
Section 1, of our present wage agreement covering employees 
of your company, members of Local 782. It is our desire to | 
open the Wage Agreement with respect to wages and other 
working conditions for the year 1963. 

Our negotiating committee will be pleased to meet with you at 
your convenience at which time we will submit our proposal. 


Yours very truly, 
General Teamsters, 


Chauffeurs and Helpers 
Union — Local 782 


John Baggot, 
Secretary-Treasurer 


G. C. Exhibit No. 5-A 


INDEPENDENT CONTRACTOR 
LEASE RENTAL AGREEMENT 


THIS AGREEMENT made and entered into this day of 
,196.__, By and Between and 
BLUE CAB COMPANY of VILLAGE OF OAK PARK an Illinois Corpora- 
tion (Hereinafter called "Lessor" and (Hereinafter 
called "Lessee"). 

WITNESSETH: 

WHEREAS, Lessor is the owner or lessee of certain automobiles 
and taxicabs, which are identified and commonly referred to as BLUE 
CAB COMPANY and are operated in the VILLAGE OF OAK PARK, Illi- 
nois; and 

WHEREAS, Lessor maintains office, telephone, radio and other 
facilities for the reception of requests for taxicab service from the gen- 
eral public, and 

WHEREAS, Lessee is licensed as a City and State chauffeur by the 
VILLAGE OF OAK PARK and the State of Illinois and desires to renta 
taxicab from lessor: 

NOW, THEREFORE, in consideration of the premises and the mu- 
tual covenants, conditions and limitations hereinafter contained, the 
parties hereto have agreed as follows: 

1. TERM. During the term of this agreement lessor hereby 
agrees to lease and rent a taxicab to lessee, from day to day. 

A. Lessee agrees to return said taxicab to lessor at the end 
of each period which in no case shall be longer than 
twenty-four hours, in as good condition, reasonable use 
and ordinary wear and tear excepted, as when delivered 
to lessee. 

2. EQUIPMENT. Lessor agrees to rent to lessee a taxicab, 


properly painted with its name and insignia thereon, in good mechanical 
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condition which will meet the requirements of the taxicab ordinance of 
the VILLAGE OF OAK PARK and the laws of Illinois, said taxicab being 
equipped with radio, meter, adequate tires, oil, grease, anti-freeze, bat- 
tery, etc. 
3. RENTAL. Lessee agrees to pay the lessor for each 
hour period, during which the taxicab so rented is operated by or is in 
the actual or constructive possession of lessee, as rental an amount 
equal to 50 per cent of his gross fares (excepting tips) plus gas during 
each rental period. Lessor reserves the right to fix a minimum rental 
fee and lessee agrees to pay the minimum rental determined by the rent 
schedule from time to time adopted by Lessor and prevailing at the time 
of the lease. , 
4. BOND. In order to protect the Company against loss or dam- 
age to its taxicab, local, State, Federal Taxes, insurance premiums, un- 
paid claims, unpaid rentals or other charges, the Lessee hereby deposits 
the sum of $100.00. Said fund is to be credited to Lessee's account sub- 
ject to all legal deductions which might be charged against said account, 
and the balance, if any, is to be returned to the Lessee within thirty days 
after the cancellation or termination of this contract. | 
5. FEDERAL, STATE, CITY LAWS, AREA. Lessee agrees that 
he will comply with all applicable Federal, State and Municipal Laws, 
Ordinances, Statutes, Rules and Regulations and that he shall be solely 
responsible for any fines, penalties or forfeitures occasioned by any vio- 
lation thereof. Lessee shall neither be limited to any particular area 
within the confines of Cook County, Illinois nor assigned to conform toa 


reasonable schedule or operating hours established by agreement with 
| 


lessor for the purpose only of the convenience of the public. 
6. CONDITIONS. It is intended hereby that the relationship be- 
tween the parties hereto shall be solely that of lessor and lessee. Noth- 
ing herein contained shall be construed to create the relationship of prin- 
cipal and agent or of employer and employee. The lessee shall perform 
under this agreement according to his own means and methods which 
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shall be in his exclusive charge and control, it being specifically under - 
stood that lessor is interested in and shall be concerned only in the re- 
sults achieved by the lessee, in this connection. 


A. Lessee shall at all times be free from the control or direction 
of lessor in the operation of the taxicab leased to him and lessor 
shall have no right nor shall he attempt to exercise any super- 


vision over lessee in the operation of said taxicab. 


Except as provided in paragraph #1, Section "A" above lessee 
shall not be restricted in any manner as to the area in which 
he may operate said leased taxicab nor shall he be required 


to remain at any specified place. 


Lessee shall never be required to report the location or where- 


abouts of said taxicab at any time, except that the lessee shall 


return the taxicab to the lessor at the end of each period, as 


above provided. 


All expenses of every kind incurred by the lessee in the per- 
formance of this agreement shall be paid by the lessee, and he 
shall not nor shall he be empowered to obligate lessor by rep- 
resentation, promise,act or in any other manner except as 


herein specifically authorized. 


Lessor agrees to provide such insurance on its vehicles as is 
required by VILLAGE OF OAK PARK and by the State of Tli- 


nois. 


Lessor shall not be responsible nor liable for any injury to 
lessee resulting from the use or operation of said taxicab. 


Lessor shall not be liable to lessee if the lessor is unable to 
deliver a taxicab to lessee because the same is unavailable at 


or during the period that lessee desires to rent said taxicab. 
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7. TERMINATION. Upon the completion of each rental period 
hereunder, either party may refuse to renew this agreement in which 


event this agreement shall be deemed automatically terminated. 


8. ENTIRE AGREEMENT. This agreement (1) supersedes and 
cancels all prior agreements, if any, (2) constitutes the entire agree- 


ment of the parties and (3) may not be modified except in writing signed 
by an officer of the BLUE CAB COMPANY. Any waiver by BLUE CAB 
COMPANY of any rights arising from breach or default of any provisions 


of this agreement shall not be construed as a continuing waiver or other 


preaches or defaults of the same or other provisions of this agreement. 
| 


IN WITNESS WHEREOF, the parties hereto have signed this agree- 
ment on the Day of 


BLUE CAB COMPANY 


Satta eel 


BY 
Lessor 


Witnesses: 


G. C. Exhibit No. 6 


LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


* KOK Eleven South La Salle Street 
Chicago 3 
Telephone RAndolph 6-7686 


April 29, 1963 


(via Certified Mail) 


Mr. John Baggot, Secretary-Treasurer 

General Teamsters, Chauffeurs and Helpers 
Union of Maywood and Vicinity 

Local No. 732 

505 Main Street 

Maywood, Illinois 


Re: Village Cab Company and Blue Cab Company 
File 4931 and 4931b 


Dear Mr. Baggot: 


Your letters of April 23, 1963 to Village Cab Company and Blue 
Cab Company, respectively, have been forwarded to me for the 
necessary attention and reply. 


On or about January 21, 1963, I sent you certified letters with 
respect to these companies and informed you that the employers 
had elected to terminate the Agreements at their respective ter- 
mination dates, in accordance with the applicable paragraph of 
those contracts pertaining to termination. 


Since the Agreements are terminated at no later than June 30, 
1963, I do not know what you mean when you say.. ."It is our 
desire to open the Wage Agreement with respect to wages and 
other working conditions for the year 1963." 


On behalf of these Companies, however, we shall be glad to dis- 
cuss with you, at any time or place that is mutually convenient, 
any phases of the working conditions and wages which they paid 
which concern your organization. 


Very truly yours, 


STACKLER, LEVENFELD, LEVY AND 
STACKLER 


By Edward K. Stackler 


G. C. Exhibit No. 7-A 


EXCERPTS FROM DEPOSITION OF CHARLES UGASTE 


IN THE UNITED STATES DISTRICT COURT, 
NORTHERN DISTRICT OF ILLINOIS, 
EASTERN DIVISION 


GENERAL TEAMSTERS, CHAUFFEURS 
AND HELPERS UNION, LOCAL No. 782: 
of MAYWOOD and VICINITY, of the 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN and HELPERS OF AMERICA, 


Plaintiff, 


Civil Action 
No. 63 C 470 


-vVS - 


BLUE CAB COMPANY, INC., an Illinois 
Corporation, 


ee eee 


Defendant. 


| 
The deposition of CHARLES UGASTE, called by the plaintiff for 
examination, pursuant to notice, and pursuant to the Rules of Civil Pro- 
cedure for the United States District Courts pertaining to the taking of 
depositions for the purpose of discovery, taken before Carl $chanzleh, 
a notary public within and for the County of Cook and State of Illinois, 
at 33 North LaSalle, Suite 2412, Chicago, Illinois, on the 25th day of 
July A. D., 1963, at 4:00 o'clock P.M. | 
PRESENT: 


MR. I. HARVEY LEVINSON 
appeared on behalf of the plaintiff; 


STACKLER, LEVENFELD, LEVY & STACKLER, 
MR. RONALD E. STACKLER 
appeared on behalf of the defendant. 


MR. LEVINSON: Will you swear Mr. Ugaste in. 
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CHARLES UGASTE 
having been first duly sworn, deposeth and saith as follows: 
DIRECT EXAMINATION 
BY MR. LEVINSON: 


Will you state your name and address, please. A. Charles 


Where do you live? <A. 6431 Wabansia. 

Chicago, Illinois? A. Chicago. 

What is your business or occupation? A. Cab Company. 
Blue Cab Company? A. Blue Cab. 


What is the exact name of that company? A. Blue Cab Com- 
pany. 
MR. STACKLER: Have the record show at, as with the prior depo- 
sitions today, that this deposition is proceeding according to a protective 
order entered April 30, 1963 by Judge Robson limiting the scope of exam- 


ination solely on the issue of whether the court has jurisdiction over the 


subject matter, interstate commerce. 


* * * 


G. C. Exhibit No. 7-K 


EXCERPTS FROM DEPOSITION OF JOHN UGASTE 


IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


GENERAL TEAMSTERS, CHAUFFEURS 
and HELPERS UNION, LOCAL NO. 782 

of MAYWOOD and VICINITY, of the 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN and HELPERS OF AMERICA, 


Plaintiff; 
Civil Action 
No. 63-C|-470 


-VS- 


BLUE CAB COMPANY, INC., an Ilinois 
corporation, 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


The deposition of JOHN UGASTE, called by the Plaintiff for exam- 
ination, pursuant to Notice, and pursuant to the Rules of Civil Procedure 
for the United States District Courts pertaining to the taking of deposi- 
tions for the purpose of discovery, taken before JEROME B./SEWELL, 
a notary public within and for the County of Cook and State of Illinois, 
at Suite 2412, 33 North LaSalle Street, Chicago, Illinois, on Friday, the 
3rd day of May, A.D., 1963, at the hour of 2:00 o'clock P.M. 

PRESENT: 


LEVINSON & LEVINSON, 

By: MR. I. HARVEY LEVINSON, 

33 North LaSalle Street, Chicago, Illinois, 
appeared on behalf of the Plaintiff; 


| 

STACKLER, LEVENFELD, LEVY & STACKLER, 
By: MR. EDWARD K. STACKLER, | 
11 South LaSalle Street, Chicago, [linois, 
Appeared on behalf of the Defendant. 
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JOHN UGASTE 
having been first duly sworn, deposeth and saith as follows: 


DIRECT EXAMINATION 
BY MR. LEVINSON: 

Q. Are you Mr. John Ugaste? A. Right. 

Q. Mr. Ugaste, where do you live? A. 410 Berkshire, Oak Park. 

Q. Are you the president of the defendant in this case, the Blue 
Cab Company? A. Yes. 

Q. How long have you been president? A. Gee, I don't know. 

Q. From its inception? A. No, I can't remember the date. 

Q. Well, did you originally incorporate this company? A. I was 
one of the incorporators. 

Q. Have you, since its inception, been its president? A. No, not 
that I know of. 

Q. Have you been president for more than five years last past? 
A. Yes. 

Q. Is the Blue Cab Company an Illinois corporation? <A. Yes. 

Q. Does the Blue Cab Company operate under a franchise from 


any city or municipality? I should say, from any village or other mu- 


nicipality? A. It operates in other cities, yes. 

Q. What cities do they operate in? A. Oak Park, River Forest, 
Forest Park. 

Q. Do they have a contract with any labor union in Oak Park? 
A. What do you mean? 

Q. Do they have a Collective Bargaining Agreement with any un- 
ion in Oak Park? <A. Yes, the Teamsters Union. 

Q. Local 782, the plaintiff in this case? A. Right. 

Q. Do they have a contract with any labor union in River Forest? 
A. I don't know. Not that I know of. 

Q. Do they have any labor contract in Schiller Park? <A. Not 


that I know of. 
* 


BY MR. LEVINSON: 
| 
Q. I will show you a motion to dismiss marked Plaintit 's Exhibit 
1 for identification, being a copy served by your attorney in this case, 
| 


particularly to 1-B: 
"The defendant does not cross state lines with its vehicles 

and no more than two per cent of its revenue is derived from taking pas- 

sengers to air lines or railroad terminals." 

Is that true? A. That is right. 

Q. Where did you get the information to set forth this percentage 
figure? A. Charley Ugaste took a check. | 

Q. Who? A. Charles Ugaste checked the office to see what per- 
centage it would run. 

Q. When he checked his office; do you know with whom he checked? 
A. No, I don't. | 

Q. You know nothing about these figures yourself? A. No, sir. 

Q. How much time do you spend in the Blue Cab Company? A. I 
put my day's work in. 

* * * * 

CROSS-EXAMINATION 
BY MR. STACKLER: 

Q. Now, Mr. Ugaste, Mr. Levinson asked you where you purchased 
your gas and oil and you said Pure Oil Company, is that correct? A. That 
is right. 

Q. Where is the Pure Oil Company located from whom you purchase 
that gas and oil? A. Around Harlem and the River someplace. 

Q. That is in what community? A. It is in Berwyn, I think. 

Q. Approximately what is your total volume of business done by 
the Blue Cab Company in the past year? A. OffhandI couldn't tell you. 

Q. Do you have any idea? A. You mean the full amount of book- 
ings? | 

Q. Revenue that you got from operating the Blue Cab Company? 
A. Eight or Nine hundred thousand. 
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Q. Now, what percentage -- 

MR. LEVINSON: What was your question, how much revenue do 
they derive from Blue Cab Company? 

BY MR. STACKLER: 

Q. Do you know approximately what percentage of that revenue is 
revenue obtained from services rendered by taking people to O'Hare Air- 
port and railroad terminals? A. I wouldn't say but one-tenth per cent. 

Q. One-tenth of one per cent? A. Right. 


* * * 


UNITED STATES OF AMERICA ) 
NORTHERN DISTRICT OF ILLINOIS ) 
EASTERN DIVISION ) 33: 
) 
) 


STATE OF ILLINOIS 
COUNTY OF COOK 


I, JEROME B. SEWELL, a notary public in and for the County 
of Cook and State of Illinois, do hereby certify that JOHN UGASTE was 
by me first duly sworn to testify the whole truth, and that the above 
deposition was recorded stenographically by me and was reduced to 
typewriting under my personal direction. 


I further certify that the said deposition constitutes a true rec- 
ord of the testimony given by said witness. 


I further certify that the said exhibit was marked for identifica - 


tion as is set forth in said deposition. 


I further certify that said deposition was taken at the time and 
place specified in the annexed Notice, and that the taking of said depo- 
sition commenced on the 3rd day of May, A.D., 1963, at 2:00 o'clock 
P.M. and was adjourned at approximately 2:45 P.M. of said day. 
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I further certify that I. HARVEY LEVINSON, ESQ., of the firm 
of LEVINSON & LEVINSON, 33 North LaSalle Street, Chicago, Illinois, 
appeared as attorney for the plaintiff, and EDWARD K. STACKLER, 
of the firm of STACKLER, LEVENFELD, LEVY & STACKLER, 11 
South LaSalle Street, Chicago, Illinois, appeared as attorney’ for the 
defendant. 


I further certify that Iam not a relative or employee or attorney 
or counsel of any of the parties, or a relative or employee of such attor- 


ney or counsel, or financially interested directly or indirectly in this 
| 


action. 
| 


IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my seal of office, at Chicago, Illinois, this 7th day of May, A.D., 1963. 
| 


/s/ Jerome B. Sewell | 
Notary Public, Cook eee 
Illinois. 


My commission expires 
April 26, 1967. 


G. C. Exhibit No. 8 


NOTICE TO MEDIATION AGENCIES es 


To: Regional Office, FEDERAL MEDIATION AND CONCILIATION SERVICE; and 
To: Dlinois State Department of Labor Date May 27, 1963 


You are hereby notified that written notice of the proposed termination or 
modification of the existing collective bargaining contract was served upon and 
that no agreement has been reached with the other party to this contract. 

1. (a) Name of employer See attached Phone No_ 


Address of establishment affected 


(b) Employer Official to communicate with See attached Phone No 


Address 


International Brotherhood of Teamsters 
2. (a) International union_Chauffeurs, Warehousemen & Helpers Local No. 782 


AFL-CIO Independent xx Phone No. Fi 4-0400 


Address of local union _ 505 Main Street Maywood Illinois 
(b) Union Official to communicate with John Baggot Phone No. Fi 4-0400 


Address _505 Main Street, Maywood Illinois 
3. (a) Number of employees in bargaining unit or units in the negotiations 210 
(b) Total number of employees in the company(ies) or establishment(s) 235 — 


4. Nature of business of establishment affected: 
(a) Principal products, or services rendered Taxi Cab 


(b) Type of establishment Taxi Cab 
5. (a) Expiration date of contract June 30, 1963 
(b) Contract date reopening April 23, 1963 
6. Name of official filing this notice John Baggot Title Secretary-Treas. 


Address 505 Main Street, Maywood, Ilinois Phone No. Fi 4-0400 


Check on whose behalf this notice is filed: Union xx Employer 


Signature /s/ John Baggot een 


| 
Att. to G. C. Exhibit No. 8 
| 


GENERAL TEAMSTERS, CHAUFFEURS AND HELPERS UNION 
OF MAYWOOD AND VICINITY | 
LOCAL NO. 782 


An Affiliate of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen And Helpers of America 


JOHN BAGGOT, Secretary-Treasurer 
Office 505 Main Street 
Maywood, Ill. 
Telephone Fillmore 4-0400 
and Esterbrook 9-6575 


Charles Ugaste, Secretary 
% Blue Cab Company 
259 South Boulevard Phone: 
Oak Park, Illinois Euclid 3-2585 


Charles Ugaste, President 
% Village Cab Company 
259 South Boulevard Phone: 
Oak Park, Illinois Euclid 3-2585 


G. C. Exhibit No. 10 


The following proposal is made by the undersigned to Local Union 


No. 782, I. B. of T., for the purpose of terminating the existing 
strike: 


(1) Rate: Experienced drivers, 43 1/2 per cent instead of 47 1/2 
per cent of total weekly fares. 


Inexperienced drivers, 40 per cent instead of 45 per 
cent of total weekly fares. 


Contract, as amended, shall be extended to June 30, 1966. 


Employer will apply to Village Authorities for relief to in- 
crease extra fares to 20¢ which will be retained by the driver. 


Drivers to post $100.00 cash bond as guarantee for chargeable 
accidents. Interest on bonds to be paid to drivers at end of 
each year. 


Question of chargeable accidents to be determined by a five 
man board, one Union Representative, One driver Representa- 
tive, One Company Representative, one representative from 
Oak Park Police Traffic Safety, One Impartial Representative 
to be selected by the above named four. 


The foregoing is subject to ratification by the employees af- 
fected and is not to be withdrawn until July 3, 1963, in order 
to give them an opportunity to meet and vote on the proposal. 


BLUE CAB COMPANY, INC. 
Of Oak Park, Illinois, an 
Illinois Corporation 


By: 


G. C. Exhibit No. 11-A 


GENERAL TEAMSTERS, CHAUFFEURS AND HELPERS UNION 


OF MAYWOOD AND VICINITY 
LOCAL NO. 782 


An Affiliate of the International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen And Helpers of America 
Affiliated With the A.F. of L., C.1.0. 


September 9, 1963 


Charles Ugaste, President 
Village Cab Company, Inc. 
259 South Boulevard 

Oak Park, Illinois 


Dear Sir: 


On behalf of all Cab Drivers who were in your employ on June 30, 


1963, we hereby again make an offer to return to work. 


Will you notify us when these employees should return to work? 


Very truly yours, 


General Teamsters, Chauf 
and Helpers Union - Local 


John Baggot, Secretary-Treasurer 


G. C. Exhibit No. 11-B 


GENERAL TEAMSTERS, CHAUFFEURS AND HELPERS UNION 
OF MAYWOOD AND VICINITY 
LOCAL NO. 782 


An Affiliate of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen And Helpers of America 


September 9, 1963 


Charles Ugaste, Secretary 
Blue Cab Company, Inc. 
259 South Boulevard 
Oak Park, Illinois 


Dear Sir: 
On behalf of all cab drivers who were in your employ on June 30, 
1963, we hereby again make an offer to return to work. 


Will you notify us when these employees should return to work? 


Very truly yours, 


General Teamsters, Chauffeurs 
and Helpers Union - Local 782 


John Baggot, Secretary-Treasurer 


G. C. Exhibit No. 12 


LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


aie Eleven South La Salle Street 


a 3 
Telephone RAndolph 6-7686 


September 11, 1963 
| 


(certified mail) 


Mr. John Baggot, Secretary-Treasurer 

General Teamsters, Chauffeurs and 
Helpers Union of Maywood and Vicinity 

Local No. 782 

505 Main Street 

Maywood, Illinois 


Dear Mr. Baggot: 


We acknowledge receipt of your letter of September 9, 1963 in 
which you, on behalf of all cab drivers who were formerly em- 
ployed by the Blue Cab Company on June 30, 1963, make an o fer 
to return to work. 


As we have informed you previously, Blue Cab Company is nq 
longer in the business of operating taxicabs. Such business was 
terminated after approximately six months' negotiations with 
Local 782, on June 30, 1963, and all drivers who were formerly 
employed had their employment terminated as of midnight on 
that date. The Blue Cab Company, since July 1, 1963, has been 
and still is in the business of leasing cars to qualified drivers. 


As we have previously informed you, any of our former employ- 
ees, along with those members of the general public who qualify, 
may lease cars from us as independent contractors and drive 
those cars as cabs under such leasing. Therefore, we cannot 
notify you when these former employees should return to work 
since there is no work for them to nerform. However, aS mem- 
bers of the public generally, we invite them to apply for leases 
at any time they wish. 


Very truly yours, 
BLUE CAB COMPANY 


By. 
ooo SO 
Edward K. Stackler, Counsel 


EKS:mm 
c.c. Mr. Charles Ugaste 


G. C. Exhibit No. 13-A 


LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


* * * Eleven South La Salle Street 
Chicago 3 
Telephone RAndolph 6-7686 


July 18, 1963 
(Certified Mail) 


Mr. John Baggot 

Secretary-Treasurer 

Local 782 

General Teamsters, Chauffeurs and 
Helpers Union, an affiliate of the 
International Brotherhood of 
Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America 

505 Main Street, P. O. Box 247 

Maywood, Illinois 


In re: Our File #4931 
Dear Mr. Baggot: 


Your telegram of July 17 to Blue Cab Co. has been just delivered 
to me for the necessary attention and reply. In the first place, to 
correct the mis-statement which you made in the telegram, neither 
Village Cab Company nor Blue Cab Company has ever refused any 
proper request to bargain. In the second place, the writer wishes 
to state to you that as representative of these Companies, we shall 
be glad to discuss these matters with you and meet with you in this 
office, or any other mutually acceptable place, at any time that is 
convenient for all concerned. 


We have stated to you many times in the past six months and now 
repeat it: Kindly address your communications, through your- 
selves or your attorneys, directly through this office since we rep- 
resent these Companies. 


Very truly yours, 


STACKLER, LEVENFELD, LEVY 
AND STACKLER 


BY award K. Stackler 


EKS:mm 
c.c. Mr. Charles Ugaste 


LAW OFFICES 
STACKLER, LEVENFELD, LEVY AND STACKLER 


POU Eleven South La Salle Street 
Chicago 3 
Telephone RAndolph 6-7686 


| 
July 19, 1963 


(certified mail) 


Mr. John Baggot, Secretary-Treasurer 

Local 782 

General Teamsters, Chauffeurs and Helpers Union, 
an affiliate of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America 

505 Main Street, P. O. Box 247 

Maywood, Illinois 


Re: Our File #4931 - Blue Cab Company 
and Village Cab Company. 


Dear Mr. Baggot: 


I am in receipt of your telegram of July 19. We shall be happy 
to meet with you on Wednesday, July 24, at 2:00 P.M. in Dining 
Room 9, 4th floor of the Conrad-Hilton Hotel for the purpose jof 
continuing to negotiate our economic decision to terminate our 
two taxi cab businesses, namely those run by Blue Cab Company 
and Village Cab Company, and for the purpose of continuing to 
negotiate any effects this decision to terminate might have upon 
any rights our former employees had under the collective bar- 
gaining agreements with your Union which expired June 30, 1963. 


Very truly yours, 


BLUE CAB COMPANY 
VILLAGE CAB COMPANY 


By: 
Attorney 
EKS:mm 
c.c. Mr. I. Harvey Levinson 
Attorney at Law 
Suite 2412 - 33 North LaSalle Street 
Chicago 2, Illinois 
(certified mail) 


c.c. Mr. Charles Ugaste 


————— 
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TRIAL EXAMINER'S DECISION 
Statement of the Case 


Upon charges and amended charges, filed on July 12, July 15, and 
September 20, 1963, by General Teamsters, Chauffeurs, and Helpers 
Local 782 (herein called Local 782, or Union), the General Counsel of 
the National Labor Relations Board, by the Regional Director for the 
Thirteenth Region (Chicago, Illinois), issued a complaint, dated August 
13, 1963, against Blue Cab Company and Village Cab Company, herein 
called Blue and Village, respectively. On motion of the General Coun- 
sel, the complaint was amended at the outset of the hearing. The com- 
plaint, as amended, sets forth the specific respects in which it is al- 
leged that the Respondents violated Section 8(a)(1), (3) and (5) of the Na- 
tional Labor Relations Act, as amended, herein called the Act. The Re- 
spondents filed an answer to the original complaint, but not to the allega- 
tions in the amendments to that complaint. In their answer the Employ- 
ers deny all alleged unfair labor practices with which they are charged. 

Pursuant to due notice, a hearing was held before the undersigned 
Trial Examiner at Chicago, Illinois, on September 30 and October 1 and 
2, 1963. All parties appeared at the hearing and were given full oppor- 
tunity to examine and cross-examine witnesses, to introduce relevant 
evidence, to argue orally after presenting their evidence, and to file 
priefs. The parties waived oral argument. Subsequent to the hearing, 
the General Counsel, the Employers and the Union filed able and com - 


prehensive briefs which have been fully considered. 
Findings of Fact 
I. The business of the Employers 


The Respondents are Illinois corporations with their office and 


principal place of business located in Oak Park, Illinois. They concede 


that prior to June 30, 1963, both Blue and Village were engaged in oper- 
ating a fleet of taxicabs under franchises from the Village of Oak Park, 
Illinois. The General Counsel and the Charging Party contend that both 
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of the corporate Respondents are still operating the same business, 
whereas the Respondents aver that since July 1, 1963, they have been en- 
gaged solely in the business of leasing taxicabs to independent contractor 
operators. The issue so raised is resolved later in this Decision. 

The General Counsel alleges that Blue and Village constitute a 
single integrated business enterprise. This is denied by the Respondent 
Companies. 

The two corporations have common officers and shareholders. 
Charles Ugaste is the president of Village and secretary-treasurer of 
Blue. John Ugaste, his brother, is president of Blue and secretary of 
Village. Charles Ugaste testified that he and his brother own two-thirds 
of the stock in Blue. In its answer, the Respondent Village conceded 


that Charles Ugaste owns all the stock in that corporation. y Charles 


| 
and John Ugaste are engaged in the active day-to-day management of 


both companies. Charles Ugaste testified that he is primarily responsi- 
ble for most of the decisions, including those involving labor relations 
for Blue and Village. Prior to June 30, 1963, when these two corpora- 
tions had collective-bargaining contracts with Local 782 over a period 
of approximately 11 years, Charles Ugaste customarily conducted nego- 
tiations on behalf of Blue and Village at the same time. Both companies 
have their offices, garage and all facilities at the same address and in 
the same building. One bookkeeper keeps the records for the two cor- 
porations. Although each has its own force of dispatchers, it is clear 
that the dispatchers and all other members of the supervisory staff per- 
form work for both Blue and Village. Charles Ugaste testified to this 
effect and when asked to identify further the supervisors in each con- 
cern he made the revealing declaration "You're breaking them down 
into Companies, and I don't know which was which, which is who for 


what Company." 


L At the hearing, Charles Ugaste testified that he could not answer 
as to the precise amount of his stock interest in Village since that was 
the subject matter of litigation still pending in the state courts of Illi- 
nois. However, the Respondent Village thereafter made no effort to 
withdraw the concession on stock ownership which appears in its answer. 
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On the facts set out above, it is clear, and the Trial Examiner finds, 
that under the Act here involved Blue and Village constitute a single em- 
ployer. N.L.R.B. v. Stowe Spinning Co., 336 U.S. 226, 227 ("Interlocking 
directorates and family ties make the four [respondent mills] equal one 
for our purposes.”) Southport Petroleum Company v. N.L.R.B., 315 U.S. 
100, 106; Regal Knitwear Co. v. N.L.R.B., 324 U.S. 9, 14-16; N.L.R.B. 
yv. Concrete Haulers, Inc., 212 F.2d 477, 479 (C.A. 5) ("The interdepend- 
ence and integrated nature of the operations of the Respondents, the com - 
mon ownership of stock, and the fact that the same officer administers a 
common labor policy, clearly indicate that there is only one employer 
for the purposes of this Act.) 

The Respondents assert that they are purely local concerns and 
that they are not engaged in commerce within the meaning of the Act. At 
the hearing they declined to stipulate as to any facts with respect to their 
business volume. They also refused to comply with subpoenae duces 
tecum which the General Counsel served upon their officers on the ground 
that the Respondents themselves should not have to supply information 
which would establish the jurisdiction of the Board over their operations 2 
When faced with the outright refusal of the Employers to furnish any data 
on their business the General Counsel endeavored to secure this informa- 


tion, in part, through cross-examination of Charles and John Ugaste. 


/ : ; 

2 The Respondents’ refusal to supply any data on their business oper- 
ations and their attitude towards the Board's subpoena process make rele- 
vant the following statement by the Court of Appeals for the Seventh Cir- 
cuit in N.L.R.B. v. Strickland et al., 321 F.2d 811, 813: "...we must 
keep in mind the admonition of the Supreme Court that 'persons summon- 
ed as witnesses by competent authority have certain minimum duties and 
obligations which are necessary concessions to the public interest in the 
orderly operation of legislative and judicial machinery. A subpoena has 
never been treated as an invitation to a game of hare and hounds, in which 
the witness must testify only if cornered at the end of the chase. If that 
were the case, then, indeed, the great power of testimonial compulsion, 
so necessary to the effective functioning of courts and legislatures, would 
be a nullity. We have often iterated the importance of this public duty, 
which every person within the jurisdiction of the Government is bound to 
perform when properly summoned. United States v. Bryan, 339 U.S. 323, 
331." 
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Charles Ugaste testified that Blue did an annual business of over $100,000, 

but claimed to have no more specific knowledge than that. That the active, 
| 

general manager and head of a business should have no accurate knowledge 


of its gross income was, of course, totally incredible to the Trial Exam- 


iner. John Ugaste, on the other hand, conceded that the annual volume of 
business for Blue was between $800,000 and $900,000, and that Village did 
approximately half that much. 3/ The annual gross volume of business 


for the Respondent Companies was, therefore, substantially in excess of 
$1,000,000 and the Trial Examiner so finds. 4/ 


FoR tae ne 


3/ prior to the instant hearing, Local 782 had initiated suit against the 
Respondents in the United States District Court for the Northern District 
of Illinois, on a claim for health and welfare fund payments allegedly ow- 
ing. To support its contention that the Federal Courts had jurisdiction in 
that case the Charging Party had taken depositions from the! Ugastes, 
among others. At the unfair labor practice hearing John Ugaste was ask- 
ed if, in his deposition, he had said that the annual volume of business 
for Blue approximated $800,000 or $900,000. He answered "It could be." 
The General Counsel then asked him the following questions and John 
Ugaste gave the answers which appear below: 

. Where did you get those figures from? 

From operations of years. 
Is that your average business in the Blue Cab? 
Roughly that operation.... | 
How much business or how much more is Blue Cab in the 
volume of business than Village . . .? 
Got about twice as many cabs. 

. So the business would be approximately twice as much 
as Village? 
Approximately. 
Can you give us an approximation of the amount of business 
you do in Village Cab ina year? 
About half of what the other one does. 
Between 400 and 450,000 a year? 
It could be possible. | 
How do you base that possibility? On figures that, you have 
looked at? 
A. Well, in the course of the years we have operated, yes." 


OPO> O> OP OPOro 


4/ In view of the Respondents' adamant refusal, with no justifiable 
cause, to comply with the valid subpoena duces tecum served on them, 
the concessions made by John and Charles Ugaste in their cross -exam - 
ination constitute competent evidence on which to base a finding as to 
the jurisdiction of the Board. Tropicana Products, 122 NLRB 121, 123- 
124; N.L.R.B. v. Operating Engineers, Local 12, 243 F.2d 134, 135 (C.A.9). 
| 
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The General Counsel also established that in 1962, Blue purchased 
from two suppliers, Factory Motor Parts, Inc., and Westmont, Inc., Sup- 
plies and automotive parts which cost $13,844.12. This data was secured 
from Leonard De Michele, president of Factory and secretary-treasurer 
of Westmont, whom the General Counsel called as a witness. Mr. De 
Michele further testified that approximately 85 percent of this total con- 
sisted of automotive parts manufactured by the Chrysler Corporation at 
its plant in Center Line, Michigan, and shipped directly to Factory and 
Westmont. According to this same witness, Factory Motor Parts itself 
has an annual volume of business of approximately $2,000,000, most of 
which comes from the sale of Chrysler automotive parts received from 
the aforesaid factory in Michigan. From the foregoing it can be seen, 
and the Trial Examiner finds, that during 1962 Blue and Village pur- 
chased over $11,750 in automotive supplies which originated in Michi- 
gan and that these purchases were made from two firms, Factory and 
Westmont, which were themselves engaged in commerce within the mean- 
ing of the Act. 

Charles Ugaste conceded that Blue and Village cabs deliver passen- 
gers to O'Hare International Airport and pick them up if called. He also 
testified that these cabs likewise deliver customers to the rail terminals 
in Chicago. The General Counsel further proved that the International 


Business Machine Corporation (hereinafter called IBM) is a substantial 


customer of Blue Cab and that IBM uses the services of the latter in 
making shipments from its office in downtown Chicago to O'Hare Inter - 
national Airport, as well as to rail and bus terminals in that city. Den- 
nis A. Rose, an administrative supervisor of IBM, responsible for the 
shipment of supplies and the receipt of parts, identified the billings 
which were received from Blue Cab-for trips performed during an 18- 
month period from December 1961 to May 1963. In their brief the Re- 
spondents have analyzed these invoices and after deducting payments 
received from IBM for deliveries within the State of Illinois, as well as 


a flat 15 percent charged to IBM as tips to the drivers, the Respondents 
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concede that this customer, during the period in question, paida total of 
$1,989.82 for such services. 
The Board has held that it will assert jurisdiction over a taxicab 
company that has a gross volume of business in excess of $500,000 and 
purchases more than $12,000 worth of products which originated outside 
of the State. Jat Transportation, 128 NLRB 780, 781-782. It also has 
held that it has jurisdiction over a taxicab company that met the $500,000 
standard and which picked up and delivered passengers at rail and bus 
terminals. Union Taxi Corporation, 130 NLRB 814, 815. In support of 
their contention that the Board lacks jurisdiction in this case, the Re- 
spondents in their brief assert that the extent of their purchases from 
Factory Motor Parts and Westmont and the approximately $2,000 re- 
ceived from IBM are proof of their local character and call for the ap- 
plication of the doctrine of de minimus non curat lex. In N.L.R.B. v. 
Aurora City Lines, Inc., 299 F.2d 229 (C.A. 7), the Court of Appeals 
found that the purchase of $2,000 worth of materials originating outside 
the State of Illinois warranted the Board's assertion of jurisdiction over 


a local transit system. In rejecting the Employer's argument that the 


amount involved was de minimus, the Court stated that this doctrine ap- 


plied only when trifles were involved and concluded with the statement, 
"The time has not yet arrived when $2,000 is but a trifle.” Ibid., at 231. 
In view of the foregoing and as the Respondents’ annual gross vol- 
ume of business exceeds $500,000, it is the finding and conclusion of the 
Trial Examiner that the Respondents are engaged in commerce within 
the meaning of the Act. Carolina Supplies & Cement Co., 122 NLRB 88, 
89-90; City Transportation Co., 131 NLRB 814, 817, enforced, 303 F.2d 
299 (C.A. 5), cert. denied, 371 U.S. 920; Jat Transportation, | Supra; Un- 


ion Taxi Corporation, supra; N.L.R.B. v. Reliance Fuel Oil Corp., 371 
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U.S. 224, 225-227; and Superior Court v. Yellow Cab Service, 361 U.S. 
5/ im 
373. — 


ll. The labor organization involved 


General Teamsters, Chauffeurs, and Helpers, Local 782, an affili- 
ate of the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, is a labor organization within the 


meaning of the Act. 
I, The alleged unfair labor practices 
A. Background and sequence of events 


Prior to July 1, 1963, the Respondents and Local 782 had collective- 
bargaining relations for many years. On January 21, 1963, the Respondents 


> 
2’ puring the course of the hearing, the General Counsel offered in evi- 


dence copies of several depositions which had been taken by counsel for 
the Charging Party in the Federal District Court litigation alluded to earli- 
er herein. These included the depositions of John and Charles Ugaste, 
Dennis Ross, Leonard De Michele and several others. In fact, however, 
John and Charles Ugaste were the only witnesses whose attendance and 
concomitant production of documents the General Counsel was unable to 
secure by subpoena. Although all of the depositions offered by the Gen- 
eral Counsel were received in evidence, upon further consideration, it is 
the conclusion of the Trial Examiner that this was error and that all of 
the aforesaid depositions except those of Charles and John Ugaste should 
have been rejected. Accordingly, General Counsel's Exhibits 7C (Slett- 
land), 7D (Tygart), 7E (Ross), 7G (Spalter), TH (Lagergren) and 7J (De 
Michele), are hereby placed in the rejected exhibit file. It should be not- 
ed further that no findings of fact that have been set out above have been 
pased in any way upon these last mentioned, rejected exhibits. 

In their brief, the Respondents contend that in some way a protec- 
tive order issued by the United States District Court for the Northern 
District of Illinois in the case of Local 782 v. Blue Cab Company, Civil 
Action No. 63-C-470, was violated by Counsel for the Charging Party 
in connection with the use of these depositions. In this. same brief the 
Respondents refer to certain information which was purportedly secured 
by Counsel for the Respondents subsequent to the hearing. Suffice to say 
at this point, that all matters of this character are relevant only in the 
case now in progress before the United States District Court rather than 
in the instant matter. 
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notified the Union that they wanted to terminate their contracts effective 
June 30, 1963. Shortly before the latter date, representatives of the par- 
ties participated in a few brief meetings. On Jd uly 1, 1968, Blue and Vil- 
lage put into effect a policy whereby thereafter all their cabs were leased 
to the drivers. All drivers on their payrolls at that time were given an 
opportunity to sign leases for their cabs. Those who did not were offered 
no further employment. On that day the Union established a picket line at 


the Employers’ premises. 
B. The evidence 
1. The appropriate unit 


The General Counsel alleged that all taxicab drivers, dispatchers, 
garage and maintenance employees employed by the Respondents at their 
Oak Park facilities, excluding all supervisors as defined in the Act, con- 
stitute a unit appropriate for collective bargaining within the meaning of 
Section 9(b) of the Act. The Respondents do not contest the appropriate- 
ness of such a unit among their employees during the period prior to July 
1, 1963. In fact, the foregoing unit is the same as that provided in their 
contracts with Local 782. The Respondents do deny, however, that any 


such unit is presently appropriate. This position is based on the conten- 
tion that since July 1, 1963, they have had no driver employees. At the 
outset, therefore, it is necessary to determine whether after July 1, the 


drivers became independent contractors or remained employees. 

The testimony with respect to the bargaining conferences between 
the Respondents and Local 782 will be discussed later. At this point it 
is relevant to note only that late in June 1963, Charles Ugaste announced 
that if the Union did not accept his proposal for a new contract which pro- 
vided a substantially reduced rate for the drivers, after July/1, the driv- 
ers would have to work under a lease arrangement and there would be no 
union. Both during this period and earlier Charles Ugaste refused to 
discuss with the union representatives the provisions of such leases. On 
July 1, the incumbent drivers had to accept the terms of the lease agree- 


ment drafted by the Respondents or be out of a job. 
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Since July 1, 1963, both Blue and Village have used lease agree- 
ments identical in their terms. Pursuant to the provisions of such con- 
tracts each Company leases cabs to its drivers for 24-hour periods. 
During the term of its use the driver agrees to purchase all the neces- 
sary gasoline and pay as a rental for the cab 50 percent of his gross 
fares. The lease requires that the lessee post a $100 cash bond to pro- 
tect the Company against loss or damage, but the Company provides such 
insurance as is required by the Village of Oak Park. The lease specifi- 
cally provides that nothing contained therein shall be construed to create 
the relationship of principal and agent or of employer and employee. The 
cabs bear the name and insignia of the Company. 

Crucial to the issue as to whether the drivers now have an inde- 
pendent contractor status is the element of control. As is the case with 
many large cab organizations, noth Blue and Village have a radio dis- 
patch system. Prior to July 1, 1963, the drivers maintained constant 
contact with the dispatcher’s office and were required to accept any as- 
signment given by the dispatcher. The Respondents contend that under 
the new system the drivers are completely free of such control. Thus, 
the lease provides that during the 24-hour period for which a cab is 
leased, the driver is under no duty to report the whereabouts of his ve- 
hicle and is free from control or direction by the lessor. Notwithstand- 
ing this purported freedom, however, the testimony of the present les- 
sees establishes that the drivers maintain very close contact with the 
dispatcher’s office for information on where to pick up customers. 

Merl Steward, one of the lessee-drivers, testified that he called the 
dispatcher approximately 100 times a day. Ronald Rogers, another 
lessee-driver, estimated that he called the dispatcher's office from 75 
to 100 times a day and that the dispatcher, in turn, called him about 35 
times a day. Although on direct examination, these driver-lessees 


testified that they were free to decline an assignment from the dispatch- 


er, on cross -examination it developed that, in fact, they never had. Thus, 
Rogers conceded that he had never told the dispatcher that he would not 
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take a fare and William Wagner testified to the same effect. leven more 

significantly, Louis Kane, one of the chief dispatchers both before and 

after July 1, 1963, testified that although he handles hundreds of orders 

every day, since the latter date he could recall only two instances in 

which a driver refused to take a pickup. | 
Although a driver is purportedly free to exercise complete domin- 

ion over the leased vehicle while it is in his possession, those drivers 

who were asked as to whether they carried any advertising in their cabs 

answered in the negative and one of them, William Wagner, testified that 

he did not believe that he was free to do so even if he desired. This same 

driver, as did others, testified that he never kept the cab out) overnight 

and, further, that he did not believe that he would be permitted to do 

otherwise. New lessees who start driving a Blue or Village cab under 

the lease agreement are given an information booklet which lists the 

cab stands in the city, the rules of courtesy for drivers and the radio 

code that is used. Ronald Rogers testified that, shortly after duly 1, 

1963, when he started as a lessee-driver, he received such a booklet 

from John Ugaste, Jr., and was told at the time "to try to follow the 

rules of courtesy at all times so as not to jeopardize the reputation of 

the Blue Cab Company which would be of advantage to myself as well 

as the Company.” William Wagner, a lessee-driver who had driven a 

cab for Village prior to July 1, 1963, testified that the booklet in ques- 

tion was the same as that which all employee-drivers were issued in 

the period prior to that date. 
Whereas by its terms the lease agreement is for a 24+hour period, 

the driver-lessees testified that they had signed only one copy of the 

lease and that that was the one which they had executed on the first day 

they reported under the new arrangement. Other provisions of the lease 


agreement have, in practice, been ignored. Thus, paragraph 4 of the 


lease requires that the lessee must post a $100 cash bond to indemnify 
| 


the Company against loss or damage to the cab, insurance premiums, 
unpaid claims, unpaid rentals, and other charges. However, the driver- 
lessees who appeared as witnesses uniformly testified that they had 

| 


294 


never posted any such bond. This testimony was undenied. Another term 
of the agreement provides that the Company reserves the right to fix and 
collect a minimum rental fee from each lessee for his use of the cab. 
The driver-lessees who testified stated that they had never been told the 
amount of this minimum. In his testimony Charles Ugaste endeavored to 
establish that the Respondents were powerless to take any action in the 
event a driver did not return his cab or damaged a vehicle. According 
to Ugaste, "there wouldn't be too much I could do." He did concede that 
if a driver was drunk or insolent that individual would not get another 
cab. Notwithstanding Mr. Ugaste's feigned helplessness to discipline a 
driver for careless use of a vehicle, the plain terms of the lease agree- 
ment reserve to the Respondents the freedom to terminate the contract 
with any driver at the end of any 24 hours and for any reason. 

The driver-lessees have no control over the amount they can 
charge. The cabs have meters and the rate is fixed by the Respondents. 
Effective on July 1, 1963, the Respondents reduced the rate per mile 
from 40 cents to 30 cents. 6/ Since the amount which the driver re- 
ceived is based on a percentage of his daily collections, the authority 
of the Respondents to raise or lower the meter rates can very directly 
control the amount of his income. u/ In addition to the control over a 
driver's income which the Respondents have retained through their use 
of meters and their power to raise or lower the rate to be charged per 
mile, some of the drivers are assigned contract work wherein the Re- 


spondents and the customer have agreed upon a flat rate for certain 


& Charles Ugaste testified that although a cab company had to se- 
cure municipal approval before raising its rates, cab fares could be 
lowered without having secured any such permission in advance. Ac- 
cording to Ugaste, this fact enabled the Respondents to effect an im- 
mediate cut in their rates on July 1, 1963. 


1/ Although at the hearing the Respondents contend that lowering the 
cab fare per mile would increase the demand for cabs and generate 
more business for the drivers, no statistics were offered to substanti- 
ate the application of this theory to the case at hand. 
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routine jobs. This is the situation with respect to the transportation of 
handicapped school children which the Respondents have contracted with 
the local school board to accomplish. Ronald Rogers, one of the driver- 
lessees who testified that he carried these children regularly, stated that 
he had no control over the rate charged because that was fixed by the con- 
tract between the Respondents and the school board. | 
The Respondents stress the fact that no deductions from the income 
of the driver-lessees are made for social security, withholding taxes or 
any of the other items normally associated with an employer -employee 
relationship. This is relevant, but not determinative. Miller Road Dairy, 
135 NLRB 217, 220; American Broadcasting Co., et al., 117 NLRB 13, 18. 
The Board has stated that an employer -employee relationship exists 
"where the person for whom the services are performed reserves the 
right to control not only the end to be achieved but also the means to be 
used in reaching such end." Deaton Truck Lines, Inc., 143 NLRB No. 
124, p. 6; Albert Lea Cooperative Creamery Association, 119 NLRB 817, 
821-822. With this test in mind the relationship of the Respondents to the 
driver -lessees must be examined. From a review of the findings set out 


above it is apparent that the driver -lessees have little, if any, control 


over "the end to be achieved" or "the means to be used in reaching such 
| 


end." Initially, it is significant that the terms of the lease agreement 
were not arrived at through any negotiations with the driver -employees 
put instead were unilaterally established by the Respondents.) Mohican 
Trucking Company, 131 NLRB 1174, 1176. Of equal importarce is the 
fact that the rate to be charged by the cab driver is fixed by the Respond- 
ents and rigidly enforced by company supervised meters in every vehicle. 
Although the driver-lessees are allegedly free to accept or rej ect pickups 
that are offered by the dispatcher, no witness testified that he had ever 
done so. Dispatcher Kane, who had obviously made thousands of calls to 
the driver-lessees between July 1, 1963, to the date of the hearing, could 
only recall two instances when a driver had declined to accept a pickup. 


This is hardly surprising in view of the fact that the driver-lessees are 
| 
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operating vehicles distinctively painted and marked with the Respondents' 
names and insignia and that their primary source of income producing 
business depends on their maintaining close radio contact with the dis- 
patcher's office. In the light of this evidence, any alleged privilege of 
the driver -lessee to refuse to answer the dispatcher or to refuse an as- 
signment is clearly self-defeating. Significant also is the fact that the 
new driver-lessees are issued manuals designed to guide them in the 
performance of their duties which are identical with those which the Re- 
spondents issued to their driver-employees prior to July 1, 1963. Final- 
ly, it is manifest that the Respondents have a very substantial degree of 
control over the lessees by virtue of their power to terminate at the end 
of any day the 24-hour lease agreement of a driver. 8, 

The facts with respect to the issue of control over the driver - 
lessees in the present case are very Similar to those in Mound City 
Yellow Cab Company, 132 NLRB 484, 485-486, where the Board found 
that the driver-renters there involved were employees rather than in- 
dependent contractors. In the light of the foregoing findings, it is the 
conclusion of the Trial Examiner that subsequent to July 1, 1963, the 
Respondents retained such control over their driver-lessees that the 


relationship was that of employer-employee, within the meaning of the 


] : ‘ 

8 In King v. Southwestern Greyhound Lines, 169 F.2d 497 (C.A. 10), 
the plaintiff lessee had a Contract with the defendants whereby he was 
to operate and manage their bus station and was to be compensated on 
a commission basis. The contract was ona monthly basis and could be 
terminated upon the giving of 10 days’ notice. In a suit for reemploy- 
ment under the Selective Training and Service Act, the companies’ de- 
fense was that King was not an employee but an independent contractor. 
The Court of Appeals held to the contrary and in so doing stated that 
the defendants’ control "was made well-nigh absolute by the power to 
terminate the contract within 10 days for any reason or at any time for 
failure to comply with the terms of the contract .... We think that 
when, as here, one undertakes by contract to control every detail of a 
business he should not be heard to say that those who perform the de- 
tails are not his servants." (Ibid. at 499-500) 
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| 
Act. N.L.R.B. v. Nu-Car Carriers, Inc., 189 F.2d 756, 757 (C.A. 3), cert. 


denied, 342 U.S. 919; Local 24, International Brotherhood of Teamsters 
y. N.L.R.B., 266 F.2d 675, 678-680 (C.A. D.C.). See also N.L.R.B. V. 
Hearst Publications, 322 U.S. 111, 130-131; Bowman Transportation, Inc., 
142 NLRB No. 115, p. 5. Accordingly, it is the further conclusion of the 
Trial Examiner that at all times material both before and after July 1, 
1963, all taxicab drivers, dispatchers, garage and maintenance employees 
employed by the Respondents at their Oak Park facilities, excluding all 
supervisors as defined in the Act, have constituted a unit appropriate for 
collective bargaining within the meaning of Section 9(b) of the Act. 


2, The facts as to the alleged 
refusal to bargain 


| 
As found earlier herein, the Respondents have had a succession of 


collective-bargaining contracts with Local 782 over a period of approxi- 
mately 11 years. During the period in question the union contracts with 
Blue and Village were to remain in effect through June 30, 1963, and from 
year-to-year thereafter unless at least 60 days prior to the aforesaid date, 
either party served written notice of a desire to amend, modify or termi- 
nate the agreement. Both contracts provided for a union shop and for the 
checkoff of dues. Charles Ugaste testified that in connection with the en- 
forcement and supervision of the latter provision one of the union business 
agents visited the Respondents’ offices almost every Friday to review the 
records of the new employees and to assure that they were enrolled prompt- 
ly in Local 782. Charles Ugaste conceded that as a result of this practice 
he was satisfied that, prior to June 30, 1963, a majority of thle cab drivers 
were members of the Union. In the light of this concession and the find- 
ing, set out earlier, that the driver -lessees, after July 1, 1963, remained 
employees of the Respondents, it is the conclusion of the Trial Examiner 
that at all times material herein the Union has been the majority repre- 
sentative of all the employees in the appropriate unit found above. 

On January 21, 1963, the Respondents sent letters to the Union noti- 
fying it of their desire to terminate the collective-bargaining agreements 
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on June 30, 1963. Charles Ugaste testified that he took this action be- 
cause he had concluded that the Companies could not survive under the 
existing contracts with Local 782. At the time the letters were sent, the 
Respondents were not engaged in negotiations with the Union, nor had 
they made any request upon Local 782 that it bargain for a new contract. 
After receipt of the foregoing correspondence the Union took no action 
until April 23, at which time it sent identical letters to Blue and Village 
notifying the Respondents of its desire to open the wage agreement of 
the current contracts and requesting negotiations toward that end. On 
April 29, counsel for the Respondents replied with a letter which re- 
stated the Companies’ determination to end the contracts. About the 
middle of May, John Baggot, business agent for Local 782, contacted 
Charles Ugaste and asked for a meeting at which they could discuss the 
contracts that were expiring on June 30. According to Baggot, Ugaste 
told him that he was not bargaining, that he was going out of the cab 
business and that after June 30 he would have no employees. Baggot 
testified that he then asked if Ugaste would discuss some matters perti- 
nent to the current contract and the latter agreed, but only after reiter- 
ating that he would not discuss the terms of a new agreement. Later 
that day Baggot met Ugaste in the Respondents’ office. There, accord- 
ing to the union representative, Ugaste stated that he was not going to 
discuss a contract because the current agreement was expiring, that he 
would not negotiate a new contract, and that he was going into the leas- 
ing business. Baggot testified that he countered this last declaration 
with the statement that he had copies of collective-bargaining agree- 
ments which the Teamsters had with other cab companies that operat- 
ed with driver-lessees and that he would like to discuss their terms 


with Ugaste. According to Baggot, however, the latter refused to do so 


and closed their discussion with the statement that he was not going to 
negotiate a contract with the Union, that after July 1 there would be no 
union employees in his Company and that the Union had caused him to 
lose thousands of dollars. Charles Ugaste conceded that he had hada 
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meeting with Baggot at the time and place in question but he denied tell- 
ing the union agent that the Companies would have no employees after June 
30, or that the Respondents would not negotiate a new contract. ‘Earlier in 
this Decision reference has been made to Charles Ugaste’s reluctance, 
while on the stand, to answer questions on cross-examination either fully 
or frankly. His refusal to make a complete disclosure was manifest 


throughout his appearance as a witness. For this reason it is impossible 


for the trier of the facts to accord any weight to the categorical) denials 


which he made as to some of the testimony which was damaging to the Re- 
spondents' case. AS a result it is the conclusion of the Trial Examiner 
that, as between Baggot and Ugaste, the testimony of the former must be 
accepted and credited over that of the latter. 
On May 27, the Union notified, in writing, the Federal Mediation 
and Conciliation Service that it had an unresolved contract dispute with 


Blue and Village. As a result of this notice, Commissioner Bowen of the 
FMCS asked that the parties meet with him on June 24 at the regional of- 
fices of that agency in Chicago. The Respondents were represented by 
Charles Ugaste and Edward Stackler, the latter an attorney for the Re- 
spondents. Baggot and an associate business agent, Pat Landi, appeared 
for the Union along with I. Harvey Levinson, attorney for Local) 782. At 
the outset of the meeting the Respondents refused to participate in any 


discussions on the ground that to do so would be a concession sree Blue 
and Village were engaged in interstate commerce. When the Respondents 
declined to proceed with the conference on this basis, Mr. Levinson pro- 
posed that the meeting be recessed to a more neutral territory; There- 
upon a meeting room was secured at the Conrad Hilton Hotel and the par- 
ties, without the presence of Commissioner Bowen, reconvened their con- 
ference at that location. Levinson testified that during the course of this 
meeting Charles Ugaste stated that there was no reason for the parties 

to be present because on the following Monday (July 1) the Companies 
would have no employees and there would then be nothing to discuss. Ac- 
cording to Levinson, Mr. Stackler also stated that since the employers 
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would be out of business in another week there was nothing to talk about. 
Levinson testified that the union representatives then asked if their audi- 
tor could examine the Companies' books and Stackler agreed that this 
would be permitted if the union auditor came at a time that was conven- 
ient for the Respondents’ accountant. According to Levinson, the meet- 
ing was terminated after the company representatives stated that there 
was no need for any further meetings because they were going out of 
business and would shortly have no employees. Levinson's testimony 
was corroborated by Baggot. It was neither contradicted nor denied by 
either Ugaste or counsel for the Respondents. 

During the same week that the above conference was held, the Un- 
ion called a meeting of the drivers in the Respondents’ employ for the 
purpose of deciding on a course of action in their negotiations with the 
Companies. At the conclusion of their discussion the members voted 
to go on strike if a new contract was not secured from the Respondents 
by June 30. 

Baggot testified that on June 25 he reported to the city officials 
of Oak Park that the drivers were about to be locked out by the Com - 
panies and that there would be a work stoppage in the community very 
shortly. According to Baggot, Chief of Police Nester, head of the police 
force for Oak Park, thereupon volunteered to call the parties together 
for a meeting with a view to avoiding the dispute. Baggot agreed that 
he would attend such a meeting. Shortly thereafter Nester arranged a 
conference between Charles Ugaste and Baggot. According to the latter, 
at this time Ugaste proposed that in any new contract the commission of 
the drivers be reduced from the 47 1/2 percent they were then getting, 
to 42 1/2 percent, and that each driver be required to post a $100 bond 


to cover accidents. At the same time Ugaste also announced the Com - 


panies planned to reduce the cab rates from 40 to 30 cents per mile. 
Baggot testified that he imm ediately pointed out to Ugaste that the pro- 


posed 5 percent reduction in the drivers' commissions coupled with a 


10-cent decrease in the mileage rate would amount to a cut in the drivers’ 
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| 
earnings of almost 30 percent. According to Baggot, he thereupon stated 


"Mr. Ugaste, you are not bargaining in good faith" and the latter then re- 
plied "I don't know why I made this offer. I don't want the union or any 
part of it and I would never sign a contract with the union.” Charles 
Ugaste testified about this meeting and stated that he demanded that a 
$100 bond be posted by each of the drivers to stem a rising accident 


rate. He did not deny or contradict any of Baggot's testimony as to the 
events which took place at this conference. For that reason, the testi- 
mony of the union representative is credited as an accurate account of 
what transpired on that occasion. 
On June 28, Chief of Police Nester called some of the drivers to 
a meeting at the city hall and the following day he had the same drivers 
meet again, only this time with Charles Ugaste, Baggot and Landi in at- 


tendance. According to Joseph Felicetti, one of the drivers present, 


after some discussion between them and Ugaste as to the prospects of 
raising his offer from 42 1/2 percent to a higher figure, the Respond- 
ents’ official refused and then stated "My offer is 42 1/2 percent, the 
hundred dollar bond, take it or leave it, I'm through talking.’ X Felicetti 
testified that the drivers thereupon asked for a few minutes to discuss 
the matter among themselves and then returned to ask Ugaste if he 
would drop his demand for a $100 bond and allow them to keep their 
other benefits if they reduced their commission to 43 1/2 percent. Ac- 
cording to Felicetti, Ugaste flatly refused their proposal and then termi- 
nated the meeting with the statement "No, it's 42 1/2 percent, that's it, 
take or leave it. As of midnight Sunday no more cab company. You fel- 
lows are no more union. I'm not having any more union contract. You 
are no more employees as of Sunday midnight. If you want to work come 
to me working on a leasing basis, 50/50, that's it.” Felicetti's testimony 
was credible and it was neither denied nor contradicted by any other wit- 
ness. 
On July 1, Charles Ugaste made a written offer to Baggot in which 
the Respondents proposed that the drivers get a commission of 43 1/2 
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percent but which still required that each one post a $100 cash bond. 

_ Baggot took this proposal back to the union members in the Respondents’ 
employ but in a vote on the offer they rejected it overwhelmingly. Bag- 
got testified that the Union requested an extension of their current con- 
tract for from 15 to 30 days to enable the parties to engage in further 
bargaining but that this was refused on the ground that after July 1 the 
Companies would no longer have any employees. On that date the Com- 
panies began operation under the driver-lease agreements which have 
been described earlier. On that same day the Union began picketing the 
Respondents’ premises. At the time of the hearing the picketing was 
still in progress. 

On July 17 and 19, the Union sent telegrams to the Respondents 
requesting a meeting for further negotiations. In their reply to these 
requests the Respondents proposed a conference on July 24. On this 
latter date the parties met again at the Hilton Hotel. The Union was 
represented by Levinson, Baggot and two other officials. Three attor- 
neys, Edward K. Stackler, Paul Levenfeld and Ronald Stackler, appear- 
ed with John Ugaste for the Companies. 

The testimony of Attorney Levinson as to the conduct of this 
meeting was credible, uncontradicted and undenied. According to Mr. 
Levinson: At the outset of the meeting he told the company representa- 
tives that he and the three others present for the Union were authorized 
and prepared to negotiate a contract. Mr. Ronald Stackler thereupon 
stated that the company representatives were not there to negotiate a 
contract because none of them had the requisite authority, that instead 
they were present for the purpose of negotiating the Respondents’ going 
out of business which had become an accomplished fact since July 1 
when they began the leasing of cabs. Levinson then displayed a recent 


edition of the Chicago Tribune in which the Companies had advertised 


for drivers and asked if that was the basis on which they were doing 
business. Ronald Stackler replied that it was. Levinson then asked 


whether the Companies would negotiate severance pay for the drivers 
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who were on the payroll on June 30, 1963, and Ronald Stackler rejected 
this proposal on the ground that the contract had no provision for sever - 
ance pay, and that with the termination of the agreement on June 30 all 
of the Union's rights "died with the contract." 9/ Ray Schessley, one of 
the Teamsters’ officials present, then asked if the Companies would con- 
sider giving the drivers a commission of 45 percent. After a short re- 
cess accorded the company representatives to discuss this matter, the 
conference reconvened and the latter informed the union agents that 
since Charles Ugaste was not present no decision could be made on the 
proposal but that in any event the Companies had already gone out of the 
cab business and were then engaged solely in the leasing business. 
Thereafter Levinson stated to the company representatives that the driv- 
ers were unreservedly offering to return to work under the terms and 
conditions contained in the collective-bargaining agreements existing 
between the Companies and the Union on June 30, 1963. When| Levinson 
asked when the drivers could return to work, Ronald Stackler replied 
that the Companies were not employing any drivers and that the drivers 
had been informed of this change. Levinson then asked what would be 
done about the promise made on June 24 that a union auditor could exam - 
ine the company books. He was told that up to that time the company 
and union auditors had been unable to get together because of ja misun- 
derstanding. Edward Stackler told Levinson that he would discuss the 
matter with Charles Ugaste and contact Levinson within a few days. 
Subsequent to the meeting, however, no one ever contacted Levinson 
about this matter. nL) 
Charles Ugaste testified that in connection with the Union's re- 
quest to examine the company books he was contacted by Frank Baker, 


Sra) Se So ene | 
9 The quotation is from the testimony of Attorney Levinson. 


10/ Levinson's testimony was corroborated by Baggot. John Ugaste 
adverted to this meeting only briefly when on the stand. None of the 
Respondents’ lawyers who were present at the conference gave any 


testimony about it. 
| 
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accountant for Local 782, at some time after July 1. According to Ugaste, 

on that occasion he declined Baker's request for a meeting with the state- 

ment "Well, the union has been picketing, no sense in your coming out." 
On September 9, 1963, Baggot sent the following letter to Charles 


Ugaste in his capacity as president of Village and secretary-treasurer 


of Blue: 

On behalf of all Cab Drivers who were in your employ on June 

30, 1963, we hereby again make an offer to return to work. 

Will you notify us when these employees should return to work? 
In a letter to Baggot dated September 11, 1963, Attorney Edward K. 
Stackler rejected this offer on the ground that the Companies were no 
longer in the business of operating taxicabs and that all drivers who 
were formerly employed had their employment terminated as of mid- 
night June 30, 1963. The letter concluded with the statement: 

As we have informed you previously, any of our former em- 

ployees along with those members of the general public who 

qualify, may lease cars from us as independent contractors 

and drive these cars as cabs under such leasing. Therefore, 

we cannot notify you when these former employees should re- 

turn to work for there is no work for them to perform. How- 

ever, as members of the public generally, we invite them to 

apply for leases at any time they wish. 

At the time of the hearing there had been no further exchange, 
either written or oral, between the parties. 
C. The issues with respect to Section 8(d) 
and Section 8(a)(3); findings and 
conclusions with respect thereto 
The General Counsel contends, and the record supports the con- 

tention, that the Respondents never notified, in writing, either the Fed- 
eral Mediation and Conciliation Service (FMCS) or the Department of 
Labor of the State of Illinois that they proposed to terminate their exist- 
ing contracts with Local 782. The Charging Party sent such a notice to 
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the FMCS on May 29, 1963, but no written notice of any kind was ever 
sent by the Respondents. Mr. Edward K. Stackler, attorney for the Re- 
spondents, testified 11/ that after receipt of the Union's notice he dis- 
cussed the matter on the telephone with Commissioner Bowen of the 
FMCS but told the latter that the Respondents did not care to use the 
facilities of that agency in its dispute with the Union. As appears earli- 
er herein, on June 24, at the one and only meeting held in the office of 
the FMCS, the Respondents refused to participate on the ground that a 
Federal agency had no jurisdiction in the matter. | 
The Board has consistently held that under the provisions of Sec- 
tion 8(d) of the Act it is the duty of the party seeking to terminate an 
existing collective-bargaining agreement to notify the FMCS and the 
appropriate State agency. Fort Smith Chair Co., 143 NLRB No. 28, p. 
4; Retail Clerks Local 1179 (J.C..Penney Co.), 109 NLRB 754, 757-758; 
Local 219, Retail Clerks v. N.L.R.B., 265 F.2d 814, 817-818, 819 (C.A. 
D.C.). Since the Respondents gave no notice either to the FMCS or to 
the Department of Labor for the State of Illinois, the appropriate State 


agency in this instance, 12/ the Trial Examiner concludes and finds that 
by this course of conduct the Respondents violated Section 8(d)(3) of the 


i i eae 


=! In a deposition taken subsequent to the hearing. 


12/ At the hearing the Respondents contended that there is no agency 
in Illinois "established to mediate and conciliate disputes" within the 
meaning of Section 8(d)(3) of the Act. There is no merit to this conten- 
tion. Local No. 156, United Packinghouse Workers, et al., 117 NLRB 
670, 672, 679 (citing Illinois Annotated Statutes, chapter 10, sections 
20 to 30, and chapter 127, section 43). Further, in this connection, it 
Should be noted that Francis J. De Laurie, a conciliator for the Illinois 
Department of Labor, testified as to the operations of his office. Ac- 
cording to Mr. De Laurie, it is the function of the conciliators for that 
State agency to provide mediation services when requested, in writing, 
by one or more of the parties to a labor-management dispute. See also: 
Amal ated Meatcutters and Butcher Workmen of North erica 
Local 576, 140 NLRB 876, 878-880. 
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Act. Local 219, Retail Clerks v. N.L.R.B., supra; Fort Smith Chair Co., 
supra; United Mine Workers of America, District 50, 118 NLRB 220, 
224-226; Amalgamated Meatcutters and Butcher Workmen of North Amer- 
ica, Local 576, 140 NLRB 876, 880. 


Section 8(d)(4) of the Act requires that an employer in such circum - 


stances must continue "in full force and effect, without resorting to... 
lockout, all the terms and conditions of the existing contract for a period 
of sixty days after such notice is given or until the expiration date of such 
contract, whichever occurs later" (Italics added.) Since the requisite 
notices were not given, the Respondents were obligated to continue the 
existing collective-bargaining agreements "in full force and effect.” In- 
stead, on July 1, 1963, the Respondents terminated their driver employ- 
ees and locked them out. The violation of Section 8(d) by the Respondents 
prior to that date renders this lockout illegal. Further, as was clearly 
borne out by the correspondence of the Companies and the statements of 
their counsel later that month and in September, this abrupt action by 

the Respondents was plainly intended as a permanent layoff of all the 
driver-employees. This conduct, during the bargaining negotiations, 
infringed upon the collective-bargaining rights of employees in viola- 
tion of Section 8/a)(1) so that the lockout and the terminations, as the 
General Counsel has alleged, violated Section 8(a)(3) of the Act. Quaker 
State Oil Refining Corp., 121 NLRB 334, 337-338, enforced, 270 F.2d 40 


(C.A. 3), cert. denied, 361 U.S. 917; American Brake Shoe Company 
13/ 


116 NLRB 820, 826, enforced 244 F.2d 489 (C.A. 7). — 
13/7 sae 


=°/ various allegations in the complaint characterize the Union's 

course of action after July 1, 1963, as a strike. On the facts found 
‘above, however, it would appear that a statement of the Board in Wake- 
field's Deep Sea Trawlers, Inc., 112 NLRB 1357, more accurately de- 
fines the conduct of the driver-employees who began picketing on July 
1: "Plainly, where as here, employees desire to work under their con- 
tract but the Employer refuses to permit them to work, there cannot be 
a strike regardless of whether the picketing is loosely referred to asa 
strike. Therefore, these employees were not strikers, but were mere- 
ly picketing .. . in an effort to force the... Respondents to resume 
work under the terms of the .. . agreement for the 60 day period re- 
quired by Section 8(d) of the Act." Ibid. at 1359. 
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D. Findings and conclusions with respect 
to the alleged violations of 
Section 8(a)(5) of the Act 


The General Counsel and the Charging Party have alleged that the 
Respondents demonstrated a studied refusal to bargain in good faith with 
Local 782 by their conduct during the months before and after July 1, 
1963. This is denied by the Respondents who aver that they made every 


possible effort to meet and bargain with the Union. 
The test of good faith in collective bargaining is whether a party 
to negotiations conducted himself during the entire negotiations So as to 
promote rather than defeat an agreement. N.L.R.B. Vv. Reed & Prince 
Mfg. Co., 205 F.2d 131, 134-135 (C.A. 1), cert. denied, 346 U.S. 887. It 
is the conclusion of the Trial Examiner that the Respondents here in- 
volved have not met that test. | 
Paramount among the conditions which the Respondents set for 
the execution of a new agreement was the requirement that every driver 
post a $100 cash bond. In every offer which he made to the union repre- 
sentatives, Charles Ugaste insisted that the bond provision had to be in- 
cluded. Ugaste testified that this was absolutely essential because the 
accident rate among the drivers was SO high that the Respondents’ in- 
surance carrier had threatened cancellation of its policy. According 
to Ugaste, if the Union would agree to the bond, the Companies could 
"live with this contract." Notwithstanding the Respondents’ insistence 
on a bond from each driver in all its bargaining relations with the Un- 
ion prior to July 1, the evidence as to their conduct after that date dem - 
onstrates a completely different attitude once the Union was out of the 
picture. Thus, although the lease agreements hada provision requiring 
that each driver-lessee post a $100 bond, the driver-lessees who ap- 
peared at the hearing testified that they had never posted such a bond 
and that they knew of no driver who had. Charles Ugaste conceded that 
this was true and stated that he could only recall one driver-lessee on 
whom the Respondents had imposed the bond requirement subsequent 
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to July 1. 14/ From this record it is apparent that whereas prior to 

July 1, the Respondents insisted in their negotiations with the Union that 
they had to have the bond provision in any agreement, they readily waived 
this requirement immediately thereafter when dealing with the individual 
driver-lessees. From this course of conduct it is apparent, and the 
Trial Examiner so concludes, that the Respondents’ insistence that the 
bond provision was a condition precedent to any new contract with the 
Union was a stratagem designed to forestall rather than promote agree- 
ment, By such action, the Respondents violated Section 8(a)(5). 

As found above, on about July 1, without any negotiations with the 
Union, the Respondents reduced the meter rate on cab fares from 40 
cents to 30 cents per mile. Since the drivers were compensated on a 
commission basis this effected an immediate cut in their earnings. In 
taking this action without consultation or bargaining with the Union, the 
Respondents injected a last minute change in their bargaining position 
which plainly indicated a lack of good faith in their dealings with the 
drivers’ representative. Armstrong Cork Co. v. N.L.R.B., 211 F.2d 
943, 847 (C.A. 5). 2/ 

Earlier it has been found that the Respondents made no effort to 
negotiate with the Union about the driver-lease agreements. In May, 
Baggot told Charles Ugaste that the Teamsters had contracts with nu- 
merous fleet owners in which the drivers had some type of lease- 
arrangement and he suggested to Ugaste that the Union would negotiate 


147 in 

ae Charles Ugaste testified that after July 1, 1963, the number of 
accidents declined almost 95 percent. This statement, however, was 
not corroborated in any way. In view of this fact and because of the 
generally evasive character of much of this witness’ testimony, his 
unsupported assertion that there was a dramatic decline in the acci- 
dent rate after July 1, was most unpersuasive. 


15/ gee N.L.R.B. v. Katz, 369 U.S. 736, 747, where the Supreme 
Court stated "Unilateral action by an employer without prior discus- 
sion with the union does amount to a refusal to negotiate about the af- 
fected conditions of employment under negotiation, and must of neces- 
sity obstruct bargaining contrary to congressional policy." 
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with him on the issue. Neither then, nor later, did Ugaste ever show to 
the union representatives the terms of the proposed driver-lease agree- 
ments. At no time did the Respondents deign to include the representa- 


tives of Local 782 in any of their deliberations on the lease agreements 
which they proposed to the drivers on July 1. This refusal to negotiate 
with the drivers’ representative on a change in operations in which they 
were so vitally concerned was clearly a violation of Section 8(a)(5) and 
the Trial Examiner so finds. Town & Country Manufacturing Company, 
Inc., 136 NLRB 1022, 1027-1028, enforced, 316 F.2d 846 (C .A.|5); Fibre- 
board Paper Products Corporation, 138 NLRB 550, 554, enforced, 322 
F.2d 411 (C.A.D.C.); N.L.R.B. v. Intracoastal Terminal, Inc., 286 F.2d 
954, 959 (C.A. 5); N.L.R.B. Vv. Central Illinois Public Service Co., 324 
F.2d 918-919 (C.A. 7); East Bay Union of Machinists, Local 1304 v. 
N.L.R.B., 322 F.2d 411, 415 (C.A.D.C.); Southern Coach & Body Co., 
Inc., 141 NLRB No. 9, at page 3. 
Prior to July 1, the Respondents’ representatives stated that one 
of the union accountants would have an opportunity to examine the cor- 
porate books. After the picketing began, however, Charles Ugaste ter- 
minated this commitment by telling Baker, the union accountant who 
sought the promised inspection, tthe union has been picketing, no sense 
in your coming out." The presence of the pickets gave the Respondents 
no valid basis for refusing to honor the earlier agreement. Cf. Jeffery 
Dewitt Insulator Co. v. N.L.R.B., 91 F.2d 134, 140 (C.A. 4). Similarly, 
it was a violation of the Respondents’ obligations under Section 8(a)(5) 
for the Respondents to presume that subsequent to July 1, 1963, they 
had no obligation to discuss severance pay Or other matters with the 
Union, and that all of the Union's rights "died with the contract. " Even 
assuming arguendo that the collective-bargaining contracts had expired, 
the Employer's duty to bargain as to rights acquired thereunder contin- 
ues. Fibreboard Paper Products, supra. In this case, however, i it has 
been found above that because of the Respondents’ failure to comply with 
the requirements of Section 8(d)(3) of the Act, the agreements with the 
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: : 16/ ae , 
Union remained in effect. — Moreover, as also found earlier in this 


Decision, the driver-lessees whom the Respondents had after July 1; 
were, in fact and in law, employees rather than independent contractors. 
The Union's majority among the employees was unquestioned prior to 
that date. It cannot be held to have lost such a majority as a result of 
the Respondents’ unfair labor practices. N.L.R.B. v. Franks Bros., 

321 U.S. 702, 705. In consequence it must now be held that in refusing 
to discuss severance pay or any other aspect of the agreements with 
Local 782 on July 24, 1963, or thereafter, the Respondents further vio- 
lated Section 8(a)(5) and (1). Fibreboard Paper Products, supra. Final- 
ly, the Trial Examiner concludes and finds that the totality of the whole 
course of bargaining by the Respondents makes manifest that they have 
failed to comply with the statutory requirement that they bargain in good 
faith. As the Respondents’ entire course of conduct did not meet that 
requirement it is the conclusion of the Trial Examiner that the violation 
of Section 8(a)(5) commenced on April 29, 1963, when the Respondents 
first replied to the request of Local 782 that the parties initiate bargain- 
ing conferences with respect to the wage provisions in the current con- 
tracts. California Girl, Inc., 129 NLRB 209, fn. 2; Cabinet Manufactur- 
ing Corporation, 140 NLRB 576, fn. 2. 


re ee 


16/ As found earlier herein, because of the Respondents’ failure to 
comply with the notice requirements of Section 8(d), the collective- 
bargaining agreements with Local 782 remained in effect, at least until 
they could lawfully be terminated in accordance with the requirements 
of Section 8(d). Since these contracts were still in effect on and after 
July 1, 1963, when the Respondents established the driver-lease ar- 
rangements, thereby unilaterally changing the wages and working con- 
ditions of their driver employees, the Trial Examiner finds that in this 
manner the Respondents unlawfully refused to bargain with the Union, 
within the meaning of Section 8(d) and Section 8(a)(5). California Foot- 
wear Company, 114 NLRB 765, 770, enforced as to this point, sub 
nomine, N.U.R.B. v. Lewis, 246 F.2d 886 (C.A. 9). 
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E. The alleged violations of Section 8(a)(1); 
findings and conclusions with . 


respect thereto 
| 


During the course of the period from April through August 1963, 
the Respondents’ officials and supervisors engaged in various acts and 
conduct which the General Counsel alleges as independently violative of 
Section 8(a)(1). The testimony on which these allegations are’ based will 
now be considered. | 

It was undisputed that about the middle of June 1963, the Respond- 
ents posted a notice on the garage bulletin board announcing that as of 
July 1, Blue Cross hospitalization insurance on the drivers would be dis- 
continued and that thereafter each driver would have to makel his own 
arrangements for such coverage. Joseph Roberson, one of the drivers, 
testified that when he saw this announcement he questioned John Ugaste, 
Jr., 1i/ as to its significance and was told by the latter nguly 1 there 
would be no more union drivers so there would be no more paychecks 


to take the dues out of." According to Roberson, a few minutes later 

John Ugaste, Jr., told him that the announcement need not affect Rober- 
son if the employee wanted to continue after July 1 "as a part time dis- 
patcher and a driver ona 50/50 lease basis .. . you would have to drive 


on a 50/50 lease basis because there [will be] no more union members 
because they have to take a withdrawal card to do this... .'’ Roberson 
testified that he met this proposal with a question as to what} would hap- 
pen if the Companies and the Union agreed on a new contract before 
July 1 and that he was told by Ugaste, "not to worry about this because 
there would never be another union contract." John Ugaste, \Jr., con- 


ceded having had a conversation with Roberson at the time and place in 


a (ree 

Mm John Ugaste, Jr., son of John Ugaste, Sr., president of Blue, was 
conceded by the Respondents to have supervisory authority. | Charles 
Ugaste in his testimony made the same concession as to James Ben- 
nett, his son-in-law, and Louis Kane, manager for Blue, both of whom 
are referred to hereinafter. 
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question and that on this occasion he discussed the announcement that 
Blue Cross hospitalization was being discontinued as of July 1. He de- 
nied, however, telling the employee that he would no longer be covered 
because he was a union member. Roberson was a convincing witness 
and in this instance it is the conclusion of the Trial Examiner that his 
version of the conversation with John Ugaste, Jr., is the more credible. 
Thomas W. Pope, another driver testified that about June 29, on 
reporting for work, he inquired of John Ugaste, Jr., as to which cab he 
should take from the garage and that the latter responded: ".. . Take 
anything, you are only going to be here two more days anyway."' Accord- 
ing to Pope, on July 1 and after the picketing began, he was outside the 
garage and with the pickets when John Ugaste, Jr., engaged him in con- 
versation and told him "If you come back to work... I'll give you 10 
days free, everything in your book you can keep and I'll buy the gas." 
John Ugaste, Jr., denied the first conversation which Pope attributed to 
him, but did not testify as to the second. The Trial Examiner finds that 
Pope's testimony as to both conversations was credible. Pope also testi- 
fied that while at the garage on June 28, James Bennett, the son-in-law 
of Charles Ugaste and a supervisor, asked him where he would work the 
following Monday, July 1. According to Pope, when he expressed the as- 
sumption that he would continue working for the Companies, Bennett 
stated "Well, there won't be any more Union here... you will be out of 
a job Monday, but I want to show you the new contract.” Pope testified 
that although he disclaimed any interest in the latter, Bennett thereupon 
secured a copy of a lease-agreement from Charles Ugaste's office and 
gave it to Pope with the statement "Look it over, better deal than you 
are getting now... you're going to get 50 percent.” Bennett conceded 


having had a conversation with Pope at about the time in question. Ac- 


cording to Bennett, on the other hand, the discussion concerned only 
business conditions at Northwest Cab Company, another Ugaste corpo- 
ration which was operating under the lease-agreement system ata dif - 


ferent location. This explanation was not convincing, however, and the 
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Trial examiner concludes that the conversation took place substantially as Pope 
described it. 18/ 
Theodore Rozmus, a driver for Village, testified that on the morning of 
July 1 and after the strike had begun, Louis Kane, telephoned him and asked if he 
wanted to make some money. According to Rozmus, after he answered this 


question in the affirmative, Kane told him "Come back to work and ee can keep 


all of your bookings and the gas will be paid for by us... ." Kane denied having 
made this syatement to Rozmus. The latter, however, was the more credible as 
to this matter. 
Several of the drivers testified about conversations allegedly had with 
Charles Ugaste during this period. Alexander Cohen, a driver for Village, testi- 
fied that about June 27, Ugaste asked him if he would like to sign up under the 
new arrangement and receive 50 percent of the bookings. According to Cohen, 
after he replied that he would let the Union decide the matter, Ugaste declared 
"| the first of the month, there will be no Union and we will close the doors if 
we have to." Charles Ugaste did not deny having had such a conversation with 
Cohen. The latter was a credible witness. Thomas Pope testified that while on 
picket duty he had two conversations with Charles Ugaste. The first was on 
about July 7 when, according to Pope, Ugaste told him ''you know, you will po 
out here when the snow is on the ground before I'll sign another union contract." 
Pope testified that, about a week later, Ugaste asked him when the men were 
coming back to work and-when he gave a noncommittal response, Ugaste told him 
"you might as well [come back to work]. . . because there will never be another 
union in here; might as well come back to work. . . nobody is going to tell me 
how torunmy business." Charles Ugaste was not asked about the first conver- 
sation which Pope attributed to him and as to the second he disclaimed having 
suggested to Pope that the latter return to work while still on picket duty. 
Alexander Cohen testified that while he was on the picket line about July 10, he 
noticed Charles Ugaste sweeping out one of the cabs and jocularly |inquired of Mr. 
18/ Another witness, Walter J. Dunkovich, testified that in August 1963, 
Bennett told him, during the course of a conversation, that if any other union came 
into the cab company it would be the Seafarers. The General Counsel alleges that 
this constituted a threat by the Respondents to bring in the latter union. Dunko- 
vich's testimony as to this conversation was hazy and incomplete.) It is the opinion 
of the Trial Examiner that in the present state of the record there is little founda- 


tion for the inference which the General Counsel would draw from this bit of testi- 
mony. 
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Ugaste if the new collective bargaining agreement would include a requirement 
that the company president clean out the taxis. According to Cohen, Ugaste re- 
plied with an epithet and declared "there will be no contract at any time, 
there'll be no Union contract at any time.’ Ugaste denied having had any 
such conversation with Cchen. Walter Dunkovich testified that white he 
was on picket duty about the third week in July. Ugaste initiated a conver - 
sation with him in which Ugaste told him that driver-lessees "were mak- 
ing a killing." According to Dunkovich, when he told Ugaste that he was 
not interested in doing what the driver-lessees were doing, Ugaste told 
him that he "wanted to run his own company and it was his business and 
he would run it the way he wanted to and he was tired of the union run- 
ning his business." Earlier in this Decision. it was found by the under- 
signed that Charles Ugaste was not a frank or forthright witness during 
much of his appearance on the stand. The driver witnesses who testified 
as to the above conversations, on the other hand. appeared credible. 
Moreover, their testimony in each instance withstood a searching cross- 
examination by Counsel for the Respondents. For these reasons. the 
Trial Examiner concludes and finds that the testimony of Cohen. Pope, 
and Dunkovich, set out above, is more credible than that of Charles 
Ugaste as to these incidents. age 

On the basis of the foregoing findings, the Trial Examiner con- 
cludes and finds that the Respondents violated Section 8(a)(1) of the Act 
by: (1) promising the employees benefits such as greater compensation 
as driver-lessees and continued hospital insurance if they would discon- 
tinue their union adherence; (2) threatening to close their business be- 


fore they would sign another union contract; (3) expressing an intention 


J 

The General Counsel also relied on the testimony of John B. Gauss 
and Joseph M. Serra, two other drivers as to several additional incidents 
in which they attributed various statements to Charles Ugaste and James 
Bennett. Both of the former were very garrulous and opinionated. Most 
of their testimony was denied by both Ugaste and Bennett. Since neither 
of the aforesaid drivers was either convincing or persuasive. the Trial 
Examiner does not credit their testimony. 
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to get rid of the Union and threatening the employees with discharge or 
other reprisals if they continued their union adherence; and C3) offering 
economic benefits to those on the picket line and soliciting their return 
to work, thereby attempting to undermine the Union and destroy its ma- 
jority. | 
Earlier herein it has been found that the Respondents engaged in 
extensive violations of Section 8(a)(5) of the Act by: (1) unilaterally 
changing the existing wage structure of its drivers; (2) bargaining di- 
rectly with the employees with regard to the proposed driver -lease 
agreements; (3) refusing to negotiate and discuss with the Union the 
driver-lease arrangements and other terms and conditions of employ- 
ment; and (4) refusing to bargain in good faith within the meaning of 
Section 8(d) and 8(a)(5). It has also been found, that by locking out the 
drivers on July 1, 1963, the Respondent violated Section 8(a)(3). All 
of this conduct likewise violated Section 8(a)(1) of the Act. Finally, it 
is the conclusion of the Trial Examiner that the picketing which the Un- 
ion initiated on July 1, 1963, was precipitated and prolonged by the fore- 
going conduct on the part of the Respondent. 
IV. The effect of the unfair labor 
practices upon commerce 
The activities of the Respondents, Blue and Village, set forth in 
section Ill, above, occurring in connection with the operations described 
in section I, above, have a close, intimate and substantial relation to 
trade, traffic and commerce among the several States and tend to lead 
to labor disputes burdening and obstructing commerce and the free flow 


thereof. 
Vv. The remedy 


Having found that the Respondents Blue and Village engaged in 
certain unfair labor practices, the Trial Examiner will recommend that 
they cease and desist therefrom and that they take certain affirmative 
action designed to effectuate the policies of the Act. 
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As the Respondents on April 29, 1963, and at all times thereafter 
have refused to bargain in good faith with Local 782, and since July 1, 
1963, have refused to recognize or bargain with that Union, as the rep- 
resentative of a majority of their employees in an appropriate unit, it 
will be recommended that the Respondents, upon request, accord such 
recognition and bargain collectively with the Teamsters, and if an un- 
derstanding is reached, embody such understanding in a signed agree- 
ment. 

Having found that on July 1, 1963, the Respondents unilaterally 
changed their mode of operations and locked out and terminated all the 
employees in the bargaining unit, in violation of Section 8(a)(5), (3) and 
(1) of the Act, it will be recommended that the Respondents be ordered 
to cease and desist from locking out, or continuing to lock out, their 
employees, or from making unilateral changes in the terms and condi- 
tions of employment without consulting the designated bargaining agent. 
The nature of the violations found herein requires the same type of rem- 
edy as prescribed by the Board in Fibreboard Paper Products Corpora- 
tion, 138 NLRB 550, 554-555, enforced, 322 F.2d 411 (C.A.D.C.). On 
the basis of that decision it will be recommended that the Respondents 


restore the status quo ante July 1, 1963, by reinstating their driver em- 


ployees whom they locked out on that day and by fulfilling their statu- 
tory obligation to bargain with the Union. Further, it will be recom - 
mended that the Respondents offer to all the driver employees rein- 
statement to their former or substantially equivalent positions without 
prejudice to their seniority or other rights and privileges. It will also 
be recommended that the Respondents make whole the drivers for any 
loss of earnings they may have suffered as a result of the Respondents’ 
unlawful action in locking them out on July 1, 1963, to the date of the 


| 
317 | 
| 


Respondents' offer to reinstate them, or the date of their actual reinstate- 
ment. 20/ Backpay shall be based upon the earnings they normally would 
have received from the date of the discrimination to the date of the offer 
of reinstatement, or reinstatement, and shall be computed in accordance 
with the manner established by the Board in F. W. Woolworth Company, 
90 NLRB 289, with interest at the rate of 6 percent per annum computed 
quarterly. 
In view of the nature of the unfair labor practices committed the 
commission of similar and other unfair labor practices may reasonably 
be anticipated. It will, therefore, be recommended that the Respondents 
be ordered to cease and desist from in any manner infringing upon the 
rights guaranteed their employees by Section 7 of the Act. 
Upon the basis of the above findings of fact, and upon the entire 


record in the case, the Trial Examiner makes the following: | 


ee Se 

20/ If employees are discharged unlawfully while actually on strike the 
Board will award backpay only from the date of their unconditional re- 
quest for reinstatement, rather than from the date of their discrimina- 
tory discharge. Kitty Clover, Inc., 103 NLRB 1665, 1667, enforced, 208 
F.2d 212 (C.A. 8). Such an unconditional request for reinstatement was 
made by the Union on behalf of the employees on July 24, 1963, and again 
on September 9, 1963. On the other hand, the Board has held that as to 
employees discharged before they went on strike, backpay must be award- 
ed from the date of their discharge until they are offered reinstatement 
by their employer. Spitzer Motor Sales, 102 NLRB 437, 453, enforced, 
211 F.2d 235 (C.A. 2). According to the Board, "Because the Respond- 
ents’ unlawful discrimination has made it impossible to ascertain wheth- 
er these employees would have gone on strike in the absence of, such dis- 
crimination, the uncertainty must be resolved against the Respondent." 
Merchandiser Press, Inc., 115 NLRB 1441, 1442. For this reason, in 
the present case, it is the conclusion of the Trial Examiner that the em- 
ployees here involved are entitled to backpay from the time of the dis- 
criminatory lockout on July 1, 1963, until the date when the F espondents 
offer them unconditional reinstatement. | 

| 
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Conclusions of Law 


1. The Respondents Blue and Village constitute a single employer 
and are engaged in commerce within the meaning of the Act. 

2. The Union is a labor organization within the meaning of the Act. 

3. All taxicab drivers, dispatchers, garage and maintenance em- 
ployees employed by the Respondents at their Oak Park facilities, exclud- 
ing all supervisors as defined in the Act, constitute a unit appropriate for 
collective bargaining within the meaning of Section 9(b) of the Act. 

4, The Union is, and has been at all times material to this pro- 
ceeding, the exclusive representative for the purposes of collective bar- 
gaining within the meaning of Section 9(a) of the Act of all the employees 
in the aforesaid appropriate unit. 

5. By refusing to bargain in good faith with the Union on April 29, 
1963, and thereafter, the Respondents have engaged in, and are engaging 
in unfair labor practices within the meaning of Section 8(a)(5) of the Act. 


6. By locking out and permanently laying off their drivers on July 


1, 1963, in the manner found herein, the Respondents violated Section 
8(a)(5), (3) and (1) of the Act. 

7. By unilaterally changing the terms and conditions of employ- 
ment of their driver-employees, in the manner found herein, the Respond- 
ents violated Section 8(a)(5) and (1) of the Act. 

8. By interfering with, restraining, and coercing their employees 
in the exercise of the rights guaranteed in Section 7 of the Act, the Re- 
spondents have engaged and are engaging in unfair labor practices with- 
in the meaning of Section 8(a)(1) of the Act. 

9. The aforesaid unfair labor practices are unfair labor practices 
within the meaning of Section 2(6) and (7) of the Act. 

Upon the foregoing findings and conclusions and the entire record, 
and pursuant to Section 10(c) of the Act, the Trial Examiner hereby is- 


sues the following: 
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RECOMMENDED ORDER 


Blue Cab Company and Village Cab Company, their officers, agents, 
successors, and assigns, shall: 
1. Cease and desist from: 
(a) Refusing to bargain collectively with General Teamsters, 
Chauffeurs and Helpers, Local 782, as the exclusive representative of all 
the employees in the appropriate unit set forth below with respect to 


wages, hours, and other terms and conditions of employment, 


(b) Discouraging membership in the above named labor or- 
ganization, or any other labor organization of their employees, by dis- 
criminatorily locking out or terminating their employees, or] by discrim - 


inating in any other manner in regard to their hire or tenure of employ- 


ment or any term or condition of employment, except to the extent per- 
| 


mitted in Section 8(a)(3) of the Act. 
(c) Locking out or terminating their employees in order to 
force them and their bargaining representative to give up their bargain- 
ing demands and accept the Respondents’ contract proposals without fur- 
ther bargaining. 
(d@) Refusing to bargain collectively with the Uuign, by failing 
to notify the Federal Mediation and Conciliation Service and any appro- 
priate State agency of the existence of a dispute within the meaning of 
Section 8(d)(3) of the Act, within 30 days after service of notice upon 
the Union that the Respondents seek or desire termination or modifica- 
tion of a collective-bargaining contract, provided, however, that no such 
notice under Section 8(d)(3) shall be required if an agreement is reached 
within 30 days following service of a notice that modification of a bar- 
gaining contract is sought or desired. 
(e) In any other manner, interfering with, restraining, or 
coercing employees in the exercise of their rights to self-organization, 
to form labor organizations, to join or assist the above named Union, 
or any other labor organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activities 
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for the purpose of collective bargaining or other mutual aid or protection, 
and to refrain from any and all such activities, except to the extent that 
such rights may be affected by an agreement requiring membership in a 


labor organization as a condition of employment, as authorized in Section 


8(a)(3) of the Act, as modified by the Labor Management Reporting and 
Disclosure Act of 1959. 


2. Take the following affirmative action which is necessary to 


effectuate the policies of the Act: 

(a) Resume their taxicab operations as conducted prior to 
July 1, 1963, and offer to their drivers immediate and full reinstate- 
ment to their former or substantially equivalent positions without preju- 
dice to their seniority or other rights and privileges, and make them 
whole for any loss of pay suffered by them in the manner set forth in 
the section entitled 'The remedy." 

(b) Upon request, bargain with General Teamsters, Chauf- 
feurs and Helpers, Local 782, as the exclusive representative of all em- 
ployees in the appropriate unit and, if an understanding is reached, em- 
body such understanding in a signed agreement. The appropriate baz - 
gaining unit is: 

All taxicab drivers, dispatchers, garage and maintenance 

employees employed by the Respondents at their Oak Park 

facilities, excluding all supervisors as defined in the Act. 

(c) Preserve, and upon request, make available to the Board 
and its agents, for examination and copying, all payroll records, social 
security payment records, timecards, personnel records and reports, 
and all other records necessary or useful to determine the amount of 
backpay due and the rights of reinstatement under the terms of this 
Order. 
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(d) Post at their facilities in Oak Park, Illinois, copies of 
the notice attached hereto marked "Appendix." 21/ Copies of daid no- 
tice, to be furnished by the Regional Director for the Thirteenth Region, 
shall, after being duly signed by the Respondents’ representative, be 
posted by the Respondents immediately upon receipt thereof and main- 
tained by them for a period of 60 consecutive days thereafter, in con- 
spicuous places, including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken by the Respond- 
ents to insure that said notices are not altered, defaced, or covered by 
any other material. 

(e) Notify the said Regional Director, in writing, within 20 
days from the date of the receipt of this Decision and Recommended 
Order what steps the Respondents have taken to comply herewith. 22/ 

Dated at Washington, D. C. February 25, 1964. 


/s/ Robert E. Mullin 
Trial Examiner 


21/ ‘ 

21/ tn the event that this Recommended Order be adopted by the 
Board, the words "A DECISION AND ORDER" shall be substituted 
for the words "THE RECOMMENDED ORDER OF A TRIAL|EXAM- 
INER" in the notice. In the further event that the Board's Order be 
enforced by a decree of a United States Court of Appeals, the words, 
'A DECREE OF THE UNITED STATES COURT OF APPEALS EN- 
FORCING AN ORDER" shall be substituted for the words "A DECI- 
SION AND ORDER." 


22/ In the event that this Recommended Order be adopted by the 
Board, this provision shall be modified to read: "Notify said Regional 
Director in writing within 10 days from the date of this Order what 
steps the Respondents have taken to comply herewith." 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDED ORDER OF A TRIAL EXAMINER 


of the National Labor Relations Board and in order to effectuate the policies of 
the National Labor Relations Act, as amended, we hereby notify you that: 


WE WILL NOT refuse to bargain collectively with GENERAL TEAM- 
STERS, CHAUFFEURS AND HELPERS, LOCAL 782, as the exclusive 
representative of our employees in the appropriate unit. 


WE WILL NOT unilaterally make changes in the wages, hours, and 
other terms and conditions of employment for the employees in the 
appropriate unit without prior bargaining with the above-named union. 


WE WILL NOT lock out or terminate our employees in order to force 
them or their Kargaining representative to give up their bargaining 
demands and accept our contract proposal without further bargaining. 


WE WILL resume our taxicab operations and offer to those of our 
employees locked out on July 1, 1963, immediate and full reinstate- 
ment, each to his former or substantially equivalent position and 
make each whole for any pay lost by reason of the lockout. 


WE WILL, upon request, bargain collectively with GENERAL TEAM- 
STERS, CHAUFFEURS AND HELPERS, LOCAL 782, in the following 
unit of our employees with respect to wages, hours, and other terms 
and conditions of employment, and, if any understanding is reached, 
embody such understanding in a signed agreement: 


All taxicab drivers, dispatchers, garage and maintenance 
employees employed at our Oak Park facilities, excluding 
all supervisors as defined in the Act. 


WE WILL NOT refuse to bargain collectively with the aforesaid un- 
ion by failing to notify the Federal Mediation and Conciliation Service 
and any appropriate State agency of the existence of a dispute within 
the meaning of Section 8(d){3) of the Act, within 30 days after service 
of notice upon the said union that we seek or desire modification of a 
collective-bargaining contract; provided, however, that no such no- 
tice under Section 8(d)(3) shall be reouired if an agreement is reach- 
ed within 30 days following service of a notice that modification of a 
bargaining contract is sought or desired. 
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WE WILL NOT in any other manner, interfere with, restrain, or 
coerce our employees in the exercise of their rights to self-organ- 
ization, to form labor organizations, to join or assist the above- 
named union, or any other labor organization, to bargain collectively 
through representatives of their own choosing, and to engage in con- 
certed activities for the purpose of collective bargaining or other 
mutual aid or protection, and to refrain from any and all such activi- 
ties, except to the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as a condition of 
employment, as authorized in Section 8(a)(3) of the Act, as modified 
by the Labor Management Reporting and Disclosure Act of 1959. 


BLUE CAB COMPANY A 
VILLAGE CAB COMPANY | 
(Employer) | 


By 
(Representative) (T itle) 


NOTE: - We will notify such employees presently serving in the Armed 
Forces of the United States of their right to reinstatement upon 
application in accordance with the Selective Service Act and the 
Universal Military Training and Service Act of 1948, as amended, 
after discharge from the Armed Forces. 


eS 


This notice must remain posted for 60 consecutive days from the date 
of posting, and must not be altered, defaced or covered by any other material. 


Employees may communicate directly with the Board's neers Office, 


176 West Adams Street, Chicago, Illinois 60602 (Tel. No. Central 6-9660), if 
they have any question concerning this notice cr compliance with its provi- 
sions. 
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DECISION AND ORDER 


On February 25, 1964, Trial Examiner Robert E. Mullin issued his 
Decision in the above-entitled proceeding, finding that the Respondents 
had engaged in and were engaging in certain unfair labor practices and 
recommending that they cease and desist therefrom and take certain af- 
firmative action, as|set forth in the attached Trial Examiner's Decision. 
The Respondents thereupon filed exceptions to the Trial Examiner's De- 
cision as amended. oY The Charging Party and the General Counsel sub- 
mitted briefs in support of the Trial Examiner's Decision and briefs in 
answer to the Respondents’ exceptions. 

The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed. The 


rulings are hereby affirmed. _ The Board has considered the Trial 


Examiner's Decision, the exceptions and briefs, and the entire record 


1 ae . : : 

-’ Respondents’ motion to amend their answers to the complaint as 
amended at the hearing is granted, and such amended answers are m..de 
part of the record of this case. 

2/ Respondents excepted to the admission into evidence, over their 
objections, of certain depositions of John and Charles Ugaste taken in 
an action between the Union and Respondent Blue Cab in the UnitedStates 
District Court for the Northern District of Illinois. The depositions were 
admissible in part as admissions against interest and for impeachment 
purposes, and their use has been so restricted in our consideration of 
them. We find it unnecessary to pass upon Respondents’ contention that 
the depositions were erroneously received as evidence in chief on the 
issue of commerce, as we find that, regardless of the depositions, the 
General Counsel has established by other evidence that Respondents are 
engaged in commerce within the meaning of the Act. Accordingly, we do 
not find the Trial Examiner's reliance on the depositions to be prejudicial 
error under Rule 61 of the Federal Rules of Civil Procedure. Hoffman v. 
Palmer, 129 F.2d 976 (C.A. 2), affd. 318 U.S. 109; Crown Corrugated Con- 
tainer Inc., 123 NLRB 318. 
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/ / 
in this case, and hereby adopts the findings, 3, conclusions, a! jand recom - 


mendations of the Trial Examiner as modified herein. 
We agree with the Trial Examiner that Respondents also violated 
Section 8(a)(5) and (1) of the Act by unilaterally changing their method of 
operation from the use of commission drivers to the use of leasing agree- 
ments after refusing to discuss the proposed change in operations with 
the Union. 5/ 


3/ The Trial Examiner was in error when he stated that none of Re- 
spondents' witnesses had stated, on cross -examination, that they had re- 
fused calls from cab dispatchers. Witnesses Steward and Rogers did so 
testify. We do not, however, regard the Trial Examiner's misstatement 
as material. | 


4/ In view of the Trial Examiner's finding, with which we agree, that 
Respondent's conduct, in toto, was violate of Section 8(a)(5), we find it un- 
necessary to decide whether the Respondents unlawfully refused to bar- 
gain with respect to severance pay and with respect to its demand for a 
driver's damage bond. We also agree that where employees" pay is tied 
directly. to meter rates as it was here, the employer is under an obliga- 
tion to make no unilateral changes in such terms and conditions of em- 
ployment; but in view of our conclusion that Respondents’ over -all con- 
duct violated Section 8(a)(5) of the Act, we find it unnecessary to pass up- 
on Respondents' contention that the change in meter rates was economical- 
ly justified in the present circumstances. We agree with the Trial Exam- 
iner, however, that the Respondents’ reduction of the meter rate, which 
affected the earnings of the drivers, the drivers having remained employ- 
ees of Respondents even after July 1, was unilateral and in violation of 
Section 8(a)(5). N.L.R.B. v. Katz, 369 U.S. 737, 747. | 

Unlike the Trial Examiner, we do not find that the Respondents re- 
fused to bargain by refusing to permit an inspection of their financial rec- 
ords by the Union. The record fails to demonstrate that the [Respondents 
had pleaded "inability to pay" or that the Union had otherwise established 
aright to such inspection. See Truitt Mfg. Co. v. N.L.R.B., 2 U.S. 149. 

We find no merit in the Respondents’ contention that the Trial Exam- 
iner's credibility findings should be rejected, as we conclude that there is 
no clear preponderance of all the relevant evidence that the| credibility 
findings are erroneous. Standard Drywall Products, Inc. 91 NLRB 544, 
enfd. 188 F.2d 362 (C.A. 3). 

3/ The Trial Examiner found, and we agree, that the commission drivers 
did not become independent contractors and did not lose their status as em- 
ployees under the Act by virtue of the Respondents’ change to a lease oper- 
ation on July 1. However, even if the status of the drivers is viewed as 
having been converted to independent contractors subsequent to that date, 

(continued! on next page) 
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The Trial Examiner found that Respondents violated Section 8(a)(3) 
of the Act when, "on July 1, 1963, the Respondents terminated their driv- 
er employees and locked them out,"’ by converting from a commission 
driver operation to a lease operation. Although we agree with the Trial 
Examiner that such'action violated Section 8(a)(3), we do not rely upon 


the cases cited by the Trial Examiner nor upon the principle declared by 


those cases. 8/ Rather, we rest our 8(a)(3) holding upon the record evi- 


dence clearly demonstrating that Respondents’ action had as its specific 
intent that permanent severance of the employment relationship with the 
elimination of the Union as the bargaining representative and the discour- 
agement of union membership. 

Thus, the record shows that Respondents notified the Union of their 
intent to terminate their collective-bargaining agreement with the Union 
on January 21, 1963. Subsequently, Respondents’ officer Charles Ugaste Le 
announced that Respondents intended to eliminate the use of commission 
drivers in favor of a leasing operation. Ugaste admitted that Respondents’ 
purpose in changing from commission drivers to a lease operation was to 
dispose of the Union, declaring, "that after July 1 there would be no union 
employees ....'’ When the Union offered to negotiate with respect to a 
contract covering driver-lessees, Ugaste flatly refused to discuss the mat- 
ter. On June 25, Ugaste reiterated his determination to dispose of the Un- 
ion, stating, "I don't want the union or any part of it and I would never sign 
a contract with the union." On June 28, at a meeting with the drivers, 
Ugaste said, "As of midnight Sunday no more cab company. You fellows 
~ 5/ (continued from preceding page) 
this would neither affect the 8(a)(3) and (5) violations found herein nor the 
remedy of reinstatement with backpay which we have provided to cure 
those violations. Town & Country Mfg. Co., 136 NLRB 1022, enfd. 316 F.2d 
846 (C.A. 5); Shamrock Dairy, Inc., 124 NLRB 494, enfd. 280 F.2d 665 


(C.A. D.C.). 

6/ Quaker State Oil Refining Corp., 121 NLRB 334, 337-338, enfd. 270 
F.2d 40 (C.A. 3), cert. denied 361 U.S. 917; American Brake Shoe Company, 
116 NLRB 820, enfd, 244 F.2d489(C.A.7)...~~=~SOSOC*~C<CS 


u/ Ugaste is president of Village Cab and secretary-treasurer of Blue 
Cab. 
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are no more union. I'm not having any more union contract. | You are no 
more employees as of Sunday midnight. If you want to work come to me 
working on a leasing basis, 50/50, that's it." 

On July 1, some of the terminated drivers commenced work under 
lease agreements with Respondents. Others, however, began picketing. 
The evidence on the record establishes that the picketing employees were 
not strikers but had been discharged by Respondents on July|1. As set 
forth above, Respondents’ motive for terminating the commission drivers 
was to oust the Union as the employees’ bargaining representative. Con- 
sistent with this purpose, Ugaste made it clear that the Union would not 
represent the employees under the proposed leasing arrangement. On 
June 28 Ugaste explicitly told the commission drivers that they could 
continue to work for Respondents under lease agreements, Bats under such 
arrangement, 'You fellows are no more union.” Thus, the commission 
drivers were forced to make an election between on the one hand working 
under the discriminatorily inaugurated lease arrangem ent and on the other 
exercising their right to representation by the statutory bargaining repre- 
sentative. Plainly, "a choice of this character may not validly be imposed 
upon employees and is in contravention of the Act." 8 We find, therefore, 
that on July 1, 1963, Respondents in violation of Section 8(a)(3) and (1) of 
the Act, actually discharged those commission drivers who |refused to ac- 
cede to Respondents’ demand that they forego their right to representation 
by the Union as a condition to being accepted as drivers under a lease 


agreement. Ra-Rich Mfg. Co., supra. 
The Remedy 


In addition to the remedy recommended by the Trial Examiner, we 
shall require Respondents, in resuming their taxicab operations as pro- 
vided for in paragraph 2(a) of the Order, to cancel all lease arrangements 
with drivers and to give effect to the contract which Respondents sought to 


87 Ra-Rich Mfg. Co., 120 NLRB 503, 506, enfd. 276 F.2d 451 (C.A. 2). 
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terminate until such time as said contract may lawfully be terminated by 


either party pursuant to the provisions of Section 8(d) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby adopts as its Order 
the Recommended Order of the Trial Examiner as modified and amended 
herein, and orders that the Respondents, Blue Cab Company and Village 
Cab Company, both of Oak Park, Illinois, their officers, agents, succes- 
sors, and assigns, shall take the action set forth in the Trial Examiner's 
Recommended Order, as so modified and amended: 

1. Paragraph 1(c) of the Recommended Order is deleted in its en- 
tirety and paragraphs 1(d) and 1(e) are renumbered as 1(c) and 1(d) re- 
spectively. 

2. Paragraph 1(e) is deleted and the following substituted therefor: 

(e) Threatening employees with discharge or other reprisals 
because of their union activities; promising employees benefits in order 
to induce them to discontinue their adherence to the union; threateni. g to 
close the business rather than sign a contract with the union; or in any 
other manner, interfering with, restraining, or coercing employees in the 
exercise of their rights to self-organization, to form labor organizations, 
to join or assist the above-named Union, or any other labor organization, 
to bargain collectively through representatives of their own choosing, and 
to engage in concerted activities for the purpose of collective bargaining 
or other mutual aid or protection, and to refrain from any and all such 
activities, except to the extent that such rights may be affected by an agree- 
ment requiring membership in a labor organization as a condition of em- 
ployment, as authorized in Section 8(a)(3) of the Act, as modified by the 
Labor Management Reporting and Disclosure Act of 1959. 

3. Add the following as paragraph 2(c) and renumber paragraphs 
2(c), 2(d) and 2(e) as paragraphs 2(d), 2(e) and 2(f) respectively: 

(c) Cancel any lease arrangements they may have with drivers; 
and reinstate, and continue to operate under, the contract in effect on June 
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30, 1963, until such time as that contract may lawfully be terminated by 
either party pursuant to the provisions of Section 8(d) of the Act. 

4. The Notice is amended by striking the third indented paragraph 
thereof beginning with the words "WE WILL NOT" and by inserting a new 
sixth indented paragraph reading as follows: | 

WE WILL cancel any lease arrangements we may have with 
drivers and reinstate, and continue to operate under, the con- 
tract in effect on June 30, 1963, until such time as [that contract 
may lawfully be terminated pursuant to the provisions of Section 
8(d) of the Act. 

5. The Notice is further amended by striking out the last indented 
paragraph thereof and substituting the following: | 

WE WILL NOT threaten employees with discharge!or other re- 


prisals because of their union activities; nor will we offer em- 


ployees benefits in order to induce them to discontinue their ad- 
| 


herence to the union, nor will we threaten to close the business 
rather than sign a contract with the union, and we will not in any 
other manner, interfere with, restrain, or coerce our employees 
in the exercise of their rights to self-organization, to form labor 
organizations, to join or assist the above-named Union, or any 
other labor organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted 
activities for the purpose of collective bargaining or other mu- 
tual aid or protection, and to refrain from any and all such activi- 
ties, except to the extent that such rights may be affected by an 
agreement requiring membership in a labor organization asa 
condition of employment, as authorized in Section 8(a)(3) of the 
Act, as modified by the Labor Management Reporting ‘and Dis- 
closure Act of 1959. 

Dated, Washington, D.C., December 30, 1965. 


/s/ Frank W. McCulloch, Chairman 
/s/ Gerald A. Brown, Member 
/s/ Howard Jenkins, J¥., Member 
/s/ Sam Zagoria, Member 


(SEAL) National Labor Relations Board 
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STATEMENT OF QUESTION PRESENTED. 


1. Whether the Board erred in finding that the Com- 
panies did not violate Section 8(a)(5) by their refusal to 
permit an inspection of their financial records by the Union 
and by finding it unnecessary to decide whether the Com- 


panies unlawfully refused to bargain with respect to sev- 
erance pay and its demand for a driver’s damage bond in 
violation of Section 8(a) (5). 
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B. The Bond Proposal Was Unrelated to 
Terms and Conditions of Employment and 
Therefore Was Outside the Scope of 
Obligatory Bargaining. Insistence Upon 
the Board Proposal as a Condition Prec- 
edent to Agreement Violated Section 8(a) 
(5) 

C. Effectuating the Policies of the Act Re- 
quires That the Board Make a Specific 
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BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 


This case is before the Court on the petition of Local 782, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, to review and 
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modify an order of the National Labor Relations Board 
issued on December 30, 1965, pursuant to Section 10(¢c) of 
the National Labor Relations Act, as amended (61 Stat. 136, 
73 Stat. 519, 29 U. S. C. See. 151, e¢ seq.). In its answer to 
the petition, the Board has requested that its order be 
enforced. The jurisdiction of this Court is based upon 
Section 10(f) of the Act. The Board’s decision and order 
are reported in 156 NLRB No. 7. 


STATEMENT OF THE CASE. 


The Board in a unanimous decision held that Blue Cab 
Company and Village Cab Company (herein referred to as 
respondents) had violated Sections 8(a) (1), (3) and (5) of 
the Act. This finding was predicated upon a course of con- 
duct followed by respondents during negotiations. Prior to 
those negotiations, respondents had collective bargaining 
relations with petitioner (herein referred to as Local 782) 
for many years (J. A. 22). On January 21, 1963, respond- 
ents informed Local 782 that they wished to terminate their 
contracts effective June 30, 1963 (J. A. 260, 261). During 
the negotiations, respondents informed the union that they 
were going to eliminate the use of commission drivers in 
favor of a leasing operation. Respondents rejected the 
union offer to negotiate in respect to a lease operation 
with the observation ‘‘that after July 1 there would be no 
union employees ...’’ (J. A. 36, 107). Ugaste, the main 
corporate officer, further stated that ‘‘I don’t want the 
union or any part of it and I will never sign a contract 
with the union”’ (J. A. 55, 326). After the expiration of the 
contract, respondents refused to recognize or bargain with 
the union and required all drivers to sign lease agreements. 


A. Respondents’ Offer to Examine Its Books. 


During the negotiation respondents insisted that they 
were losing money and proposed that the taxi drivers’ com- 
missions, as well as the mileage charge, be decreased (J. A. 
133). To support their claim of financial poverty, respond- 
ents offered the union an opportunity to examine their 
books and records (J. A. 219). Local 782 accepted the offer, 
but respondents after stalling the union on several occa- 
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sions failed to make the records available. Finally, Local 
782 contacted Charles Ugaste, the corporate officer charged 
with primary responsibilities for labor relations, and was 
informed that since ‘‘the union has been picketing. No 
sense in your coming out’’ (J. A. 22). The trial examiner’s 
finding that the ‘‘presence of the pickets gave the respon- 
dents no valid basis for refusing to honor the earlier agree- 
ment’? (J. A. 309), was not accepted by the Board. Spe- 
cifically, the Board held that “‘the record fails to demon- 
strate that the Respondents had pleaded ‘inability to pay’ 
or that the Union had otherwise established a right to 
such inspection’’ (J. A. 325). 


B. Respondents’ Demand That All Drivers Put Up a 
$100.00 Cash Bond. 


The alleged reason for this demand was because of a high 
accident rate (J. A. 221). Previous contracts contained no 
such provision. Local 782 informed the companies that the 
bond was both unnecessary and unacceptable to the union. 
Immediately after the expiration of the collective bargain- 
ing agreement, respondents required drivers to sign lease 
agreements which called for $100.00 cash bond (J. A. 35, 
264). Despite the fact that the lease required a bond, the 
driver-lessees who testified stated that they had neither 
posted such a bond or knew of any lessee who had (J. A. 
151, 158, 176). 

Relying on the above facts, the trial examiner concluded 
that ‘‘Respondents’ insistence that the bond provision was 
a condition precedent to any new contract with the Union 
was a stratagem designed to forestall rather than promote 
agreement ... [and] violated Section 8(a)(5)’’ (J. A. 308). 
The Board in view of the trial examiner’s finding that re- 
spondents’ bargaining conduct, in toto, violated Section 
8(a)(5) found ‘‘it unnecessary to decide whether the Re- 
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spondents unlawfully refused to bargain ... with respect 
to its demand for a drivers’ damage bond’’ (J. A. 325). 


C. Local 782’s Demand to Bargain About Severance Pay. 


On July 24, 1963, 7 days prior to the expiration of the 
contract, respondents met with representatives of Local 
782. Respondents’ counsel informed the union that the 
companies were going out of business as of July 1 and as of 
that date all future drivers would be required to sign 
leases. Local 782 then requested that the companies nego- 
tiate severance pay for the drivers (J. A. 81). Respond- 
ents rejected the demand with the reply that the contract 
did not call for severance pay (J. A.81). The Board failed 
to accept the trial examiner’s recommendation that respond- 
ents’ failure to discuss severance pay was violative of 
Section 8(a)(5). It was the Board’s view that it was 
unnecessary to make any such specific finding (J. A. 325). 

The Board found in agreement with the trial examiner 
that ‘‘Respondents violated Section 8(a)(3) when on ‘July 
1, 1963, the Respondents terminated their driver employees 
and locked them out’ by converting from a commission 
driver operation to a lease operation” (J. A. 326). Addi- 
tionally, the Board found, in general agreement with the 
trial examiner, that respondents im toto had violated Sec- 
tion 8(a) (5). 


STATUTES INVOLVED. 


Section 8(a)(5) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U. S. C. $101, 
et seq.) provides: 

It shall be an unfair labor practice for an employer— 
to refuse to bargain collectively with the representa- 


tives of his employees, subject to the provisions of 
Section 9(a). 


Section 9(a) provides: 


Representatives designated or selected for the purposes 
of collective bargaining by the majority of the em- 
ployees in a unit appropriate for such purposes, shall 
be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, or 
other conditions or employment: Provided, That any 
individual employee or a group of employees shall 
have the right at any time to present grievances to 
their employer and to have such grievances adjusted, 
without the intervention of the bargaining representa- 
tive, as long as the adjustment is not inconsistent with 
the terms of the collective-bargaining contract or agree- 
ment then in effect: Provided further, That the bar- 
gaining representative has been given opportunity to 
be present as such adjustment. 


STATEMENT OF POINTS. 


. An employer who pleads inability to pay must upon 
demand substantiate such claim by permitting the union 
to examine its records. 

. An employer who withdraws its promise to permit ex- 
amination of its books because of a picket line violates 
Section 8(a) (5). 

. An employees’ bond not being a mandatory subject of 
bargaining may not be made a condition precedent to 
execution of a collective bargaining agreement. 


. An employer does not bargain in good gaith when it 
insists on certain demands not because they are im- 
portant to it, but because they are unacceptable to the 


union, 

. An employer intending to terminate its business has an 
obligation under Section 8(a)(5) to comply with a 
union’s request to bargain in respect to severance pay. 
. The Board does not have the power to refuse to make 
findings and remedy violations of the Act. 


SUMMARY OF ARGUMENT. 


I. 


Respondents in an effort to convince Local 782 of its dire 
financial position offered its books for inspection. After 
stalling the union’s accountant on several occasions, re- 
spondents withdrew its offer because of the union’s picket 
lines. Respondents having pleaded inability to pay was 
required under the Truitt doctrine to make its records 
available. Respondents did not contend that its proposed 
decrease in wages was due to business judgment. The 
Board was in error in finding that Truitt was inapplicable. 


Irrespective of Truitt, an employer violates Section 8 
(a) (5) by conditioning its continuation of bargaining upon 
renunciation of a legal right. An employer can no more 
refuse to meet with a union because of a strike than can it 
refuse to carry out its promise to make its records avail- 
able because of a strike. An employer in the presence of 
a strike cannot ‘‘rid himself of the obligation to negotiate 
by declaring further negotiations to be useless... .’’ Jef- 
fery-DeWitt Insulator Co. v. NLRB, 91 F. 2d 134, 140 (4th 
Cir. 1937); cert. den. 302 U. S. 731 (1937). 


II. 


Respondents’ insistence on a cash bond for drivers, as 

a condition precedent to signing an agreement, was a strat- 

agem to avoid reaching an agreement. During the negotia- 

tions respondents adamantly contended that the cash bond 

was a critical requirement and if the union would consent, 

a collective bargaining agreement could be reached. The 
union refused to accede to this and other demands and im- 
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mediately upon expiration of the agreement respondents 
entered into leases calling for posting of a $100.00 cash 
bond. The fact that no lessee was actually required to post 
a bond is clear proof that the bond was never a real re- 
quirement but only a fictitious issue used by respondents 
as a device to avoid reaching an agreement with the union. 
Section 8(a)(5) requires good faith dealings between the 
parties and ‘‘all claims made by either bargainer should be 
honest claims.’? NLRB v. Truitt Mfg. Co., 351 U. S. 149, 
152 (1956). 

A cash accident bond is not a mandatory subject of col- 
lective bargaining in that it does not relate to ‘‘wages, 
hours and other terms and conditions of employment.’’ An 
employer violates Section 8(a)(5) of the Act by insisting, 
as did respondents, that a union agree to a non-mandatory 
bargaining subject as a condition precedent to bargaining. 

The Board is required to make a specific finding that 
certain conduct is violative of the Act. If such finding is 
not made and respondent is compelled to bargain, the bond 
issue may again be raised by respondents as a stratagem. 


Ii. 


The Board was in error in finding it unnecesary to de- 
cide whether respondents’ refusal to negotiate in respect 
to severance pay violated Section 8(a) (5) of the Act. There 
is no dispute that respondents bluntly refused to bargain 
about severance pay. An employer who plans to terminate 
its operation has an obligation under Section 8(a)(5) to 
bargain with respect to the union’s demand for severance 
pay. The violation is clear. The only dispute lies with the 
Board’s failure to make a finding. A specific finding is es- 
sential so that when bargaining is resumed, respondents 
will be required to bargain in regard to severance pay. 


ARGUMENT. 


I. 


WITHDRAWAL OF THE EMPLOYER’S COMMITMENT TO 
MAKE ITS FINANCIAL RECORDS AVAILABLE BECAUSE 
THE UNION ENGAGED IN PICKETING VIOLATED SEC- 
TION 8(a)(1) AND (5) OF THE ACT. 


A. Respondents’ Conduct Fell Within the Ambit of the 
Truitt Rule. 


Respondents’ promise to make its financial records avail- 
able to the union for inspection arose out of its claim of 
losing money (J. A. 218).1 Ugaste constantly told the union 
that he was losing money and ‘‘they could not live with 
the present contract’’ (J. A. 29, 218). Whether respondents 
technically pleaded inability to pay or simply asserted the 
non-profitability of its operation is of no import. What is 
important is that the union questioned respondents’ claim 
with the comment ‘‘that it was a common practice for com- 
panies to claim that they were losing money’? (J. A. 219). 
Ugaste replied: ‘‘I offered to prove to him by letting him 
look at the books. In fact, I asked him to have his auditors 
come in and check them”’ (J. A. 219). At a later meeting, 
after Ugaste stated he couldn’t make money operating un- 
der the contract, union counsel inquired if ‘‘we could ex- 
amine the books for the purpose of determining the eco- 
nomic condition’? (J. A. 77). Respondents’ counsel an- 
swered if the union auditors ‘‘would come in at a time 
convenient to their auditors, they would permit such ex- 
amination and they would make arrangements between 


1. Ugaste stated that the companies lost $40,000 last 
year and ‘‘he wasn’t going to lose any more’’ (J. A. 98). 
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their auditor, and we were to make arrangements to have 
our auditors contact them’’ (J. A. 77, 78). The critical 
nature of the companies’ financial condition is borne out by 
the fact that all of respondents’ contract offers would have 
resulted in decreased earnings for the drivers.? The rea- 
sonableness of respondents’ money offers rested on the 
premise of losing money. In an effort to persuade the 
union of its shaky financial position, Ugaste offered the 
books for examination. 


When the union auditor called Charles Ugaste and asked 
to examine the books, he was told by Ugaste to call the 
companies’ auditor and go right ahead with the ex- 
amination (J. A. 235). Unable to secure the books from 
Ugaste’s auditor, the Union auditor called Ugaste and 
again requested permission to audit the books. Ugaste’s 
reply was ‘‘Well, the union has been picketing. No sense 
in your coming out’’ (J. A. 235). 

The above facts are not in dispute and were fully cred- 
ited by the trial examiner. The Board while not disturbing 
the trial examiner’s findings concluded: 

unlike the Trial Examiner, we do not find that Re- 
spondents refused to bargain by refusing to permit an 
inspection of their financial records by the Union. The 
record fails to demonstrate that the Respondents had 
‘‘pleaded inability to pay’’ or that the Union had other- 


wise established a right to such inspection. See Truitt 
Mfg. Co. v. NLRB, 351 U. 8. 149 (1956). 


The Board’s finding that the record fails to demon- 
strate that the Respondents had pleaded ‘inability to pay’ ”’ 
is incorrect. Respondents continually stressed the fact that 
they were losing money and insisted that the drivers take 
a substantial wage cut and that they could not live under 


2. For example, respondents proposed a decrease in the 
drivers’ commission rate from 45% to 424% and a lower- 
ing of the mileage rate from 40¢ to 30¢ (J. A. 98). 
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the present contract (J. A. 29). Thus, respondents were 
not asking for simply the existing wage rates but were de- 
manding that the drivers’ commission, as well as the charge 
per mile, be substantially decreased. An employer does 
not have to chant ‘‘inability to pay.’’ No special ritual is 
required: 


It does not follow that a claim of inability to pay 
arises only when those specific words are used or when 
the granting of the demands would foree Respondent 
into bankruptcy or receivership. It is clear that Re- 
spondent’s position was that it was not making suffi- 
cient profits and did not have sufficient cash to warrant 
wage increases. Southland Cork Co., 146 NLRB 906, 
920 (1964). 


In the instant case, respondents presented an identical 
argument, viz., they were not making enough moncy to give 
wage increases. In fact, the argument was stronger in that 
Ugaste insisted that wages must be decreased in order to 


keep the companies alive. In affirming the trial examiner’s 
recommendation in Southland Cork Co., the Board found 
that ‘‘Respondent in substance pleaded financial inability 
to grant any wage increase’’ (at 907). 


We assume that the Board may argue that respondents 
resisted wage increases as a matter of sound business judg- 
ment and not because of an inability to pay." If respon- 
dents had acted on the basis of a business judgment, there 
would have been no need to offer the union an opportunity 
to examine its financial records. Examination of such rec- 
ords could not substantiate ‘‘business judgment”’ but could 
substantiate the financial weakness of the respondents and 
the correlative inability to increase wages. 


The Fourth Circuit in rejecting the argument that the 


_ 3. The Board, however, failed to articulate such reason- 
ing. 
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refusal to grant wage increases was due to business judg- 

ment commented: 
It would be difficult to reconcile the shifting positions 
taken by the company. If it asserts inability to meet 
the union’s demands and offers to establish the fact, 
it cannot avoid its duty to afford substantiation by then 
drawing a subtle distinction between inability to pay 
and refusal to pay as a matter of ‘‘sound business 
judgment”. NLRB v. Southland Cork Co., 342 F. 2d 
702, 706 (4th Cir. 1965), enf. 146 NLRB 119. 


In passing it should be noted that in the case under re- 
view, respondents’ only reason for withdrawing its offer 
was because of the picket line. No reference, either ex- 
pressed or implied was made to ‘“business judgment.’’ The 
withdrawal was occasioned solely by the picket line. To now 
argue that respondents’ refusal was due to business judg- 
ment requires more than a subtle distinction ; indeed it re- 
quires a feat of magic. 


This court in Fruit and Vegetable Packers & Warehouse 
Local 760 v. NLRB, 114 App. DC 388, 316 F. 2d 389, 390 
(D. C. Cir. 1963) quoted with approval Justice Frank- 
furter’s opinion in NLRB v. Truitt Mfg. Co., 351 U.S. 149 
(1955) that: 

“The previous relations of the parties, antecedent 
events explaining behavior at the bargaining table and 
the course of negotiations constitute the raw facts for 
reaching ... a determination [as to good faith in bar- 
gaining].”’ 


In the Local 760 case the issue was whether the employer’s 
conditioning of examination of its records was reason- 
able. In finding that it was, this court observed: 


What degree of cooperation is to be required, under 
any particular set of circumstances, from the parties 
at the bargaining table, is largely a matter for the 
Board’s expertise (at 390, 391). 
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With all due respect to the Board’s expertise, we submit 
that respondents’ withdrawal of its offer because the union 
exercised its right to picket is hardly an example of co- 
operation. 


In closing, it should be remembered that unlike Truitt, 
the respondents herein were not resisting examination of 
their books but were strongly and continually urging the 
union to do so.* 


B. Irrespective of the Issue of ‘‘Inability to Pay,’’ Re- 
spondents’ Refusal to Permit Inspection of Its Records 
Because of the Strike Was an Independent Violation 
of Section 8(a) (5). 


Excluding the question of the applicability of the Truitt 
doctrine, we submit the Board erred in concluding ‘‘that 
the Union had [not] otherwise established a right to such 
inspection’? (J. A. 325). The ‘‘right’’ to inspect the records 
arose out of respondents’ promise to make the records 
available. The Board fails to give any weight to the fact 
that it was the respondents who agreed to make the records 
available and instead views the case as if it consisted of 
only a demand by the union and a refusal by the employer. 
In Old Life Insurance Company of America, 96 NLRB 
499, 500 (1951), the employer during negotiations had 
promised to supply the union with a ‘‘clear cut definition 
of the work requirements’? and subsequently broke its 
promise . The Board reasoned that: 


the mere failure to perform a contractual commitment 
is not necessarily a refusal to bargain. It is only when 
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4. Respondents’ plea that it was not only willing, but 
anxious for the union to examine its books is reminiscent of 
Alfred Doolittle’s plea to Professor Higgins: ‘‘I’ll tell 
you Governor, if you will only let me get a word in. I’m 
willing to tell you. I’m wanting to tell you. I’m waiting 
to tell you.”? Shaw, Pygmalion, Act II. 
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such an omission is motivated by a desire to desire to 
delay or prevent bargaining on the matter in question 
that a bad faith finding may be made (at 500).° 


Respondents’ failure to make its records available impeded 
bargaining and was no different than refusing to meet 
during a strike. Thus, the question presented is whether 
the refusal to permit inspection was ‘‘motivated by a de- 
sire to delay or prevent bargaining.’’ The purpose of re- 
fusing inspection because of the picketing was to impede 
bargaining. 

It is clear that an employer’s conduct in refusing to meet 
‘¢ynless and until [the union] ended the ... strike was a 
clear refusal to bargain in violation of Section 8(a)(5) 
of the Act.’? General Drivers and Helpers Union, Local 
662 v. NLRB, 112 App. DC 323, 302 F. 2d 908 (D. C. Cir. 
1962), cert. den., 371 U. S. 827 (1962). This rule is neces- 
sary for ‘‘if an employer in the presence of a strike could 


rid himself of the obligation to negotiate by declaring 
further negotiations to be useless, the statute enjoining 
collective bargaining would largely fail of its purpose’’ 
Jeffrey-DeWitt Insulator Co. v. NLRB, 91 F. 2d 134, 140 
(4th Cir. 1937), cert. den., 302 U. 8. 731 (1937). 


Respondents by refusing inspection while the union 
picketed in substance required the union and its members 
to forego exercise of their Section 7 rights. Such conduct 
is violative of Section 8(a)(5) since an employer may not 
condition his statutory duty on abandonment by employees 
of protected, concerted activities or a surrender of rights 
bestowed by the Act. NLRB v. St. Mary’s Sewer Pipe, 146 
F, 2d 995 (3rd Cir. 1945). Since respondents had a posi- 
tive obligation to continue bargaining during the strike, 

5. The Board in Mrs. Fay Pies, Inc., 145 NLRB 495 
(1964), enf. 341 F. 2d 489 (9th Cir. 1965), held that respond- 


ent’s failure to honor its promise to pay retroactive wage 
increases violated Section 8(a)(1) and (5). 
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the obligation to make its records available could not be 
postponed. It is essential to note that the only reason ad- 
vanced by respondents for failing to permit inspection was 
because of the picket line. It is difficult to conceive of a 
more blatant violation of an employer’s duty to bargain. 
The thrust of the employers’ conduct was to discourage 
employees from exercising their Section 7 rights and to 
weaken the union’s majority status by penalizing the union 
and its members because of their picketing. 


Ui. 


RESPONDENTS’ BARGAINING DEMAND FOR A DRIVERS’ 
DAMAGE BOND WAS NOT MADE IN GOOD FAITH AND 
WAS VIOLATIVE OF SECTION 8(a)(5) AND THE BOARD 
WAS IN ERROE IN FINDING IT UNNECESSARY TO DE- 
CIDE WHETHER SUCH CONDUCT VIOLATED SECTION 
8(a)(5) OF THE ACT. 


A. The Bond Proposal Was a Subterfuge to Avoid Reach- 
ing Agreement. 


All throughout the negotiations respondents insisted that 
each driver be required to put up a $100.00 cash bond as 
security for any accidents (J. A. 124). This demand was 
an essential part of all respondents’ offers and was part 
of the final offer to the union (J. A. 278). 


Previous contracts contained no such provision. During 
negotiations the union advised respondents that the bond 
requirement was unnecessary and that it was unacceptable 
to the union. Nevertheless, respondents insisted that any 
contract that it signed must contain such a provision. Ac- 
cording to Ugaste, a $100.00 bond was an absolute require- 
ment because ‘‘we have so many accidents that the insur- 
ance company threatened to cancel our insurance’’ (J. A. 
221). Respondents regarded the bond demand as their 
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most important single bargaining demand and “cif we could 
put that in there we could save the company many, many 
dollars and chances are we could still [be] in business and 
live with the contract’? (J. A. 231). Thus, it is apparent 
that the bond issue was the critical stumbling block. We 
submit that the issue of the bond was but a subterfuge 
which was used by respondents to avoid reaching an agree- 
ment with the union. 


Measuring the good faith of a party in insisting upon 
any one demand is often difficult. Justice Black observed 
in Truitt that: 


Good faith bargaining necessarily requires that claims 
made by either bargainer should be honest claims. 
351 U. 8. at 152. 


The question then is: Was respondents’ insistence upon a 
drivers’ bond an honest claim? The events subsequent to 
the expiration of the contract conclusively establish that 
respondents’ demand was not an honest one. Even though 
the lease agreement specifically required a bond of that 
nature, once the union was out of the picture no new em- 
ployee or ‘‘independent contractor’? was required to put 
up the $100.00 cash bond.* If the bond was such an es- 
sential requirement why wasn’t it required of the non-union 
“<independent contractors?’’? The logical answer is that 
the bond was only a fictional requirement and having 
served its purpose of eliminating the union, future reliance 
on the bond requirement was unnecessary. The patent 
absurdity of respondents’ attempt to justify the reason- 


6. All the drivers who appeared at the hearing uniformly 
testified that neither did they put up the bond themselves 
nor did they know of anyone who has (J. A. 151, 158, 176). 
Ugaste informed the union lawyer that ‘‘so far none of 
the men had put up a $100.00 bond and that they did 
not know when they would enforce it.’’ (J. A. 80.) 
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ableness of their position is borne out by the following 
colloquy : 

Q. (Mr. Charone): And it is your statement that 
the accident rate that you have testified to was de- 
creased because the drivers signed the agreement which 
states [they would] have to put up a $100.00 bond— 
even though the drivers did not put up the $100.00 
bond. 

A. (Mr. Ugaste): Yes. 


Ugaste had no data to justify such a conclusion. It is 
apparent that respondents had not bargained in good 
faith by insisting on the $100.00 bond when they knew that 
such requirement would never be enforced. If Ugaste had 
told the union that the bond provision would not be en- 
forced, the union would have taken a different attitude. 
The reason that Ugaste did not so advise the union was 
because respondents never had any desire to reach agree- 
ment. 


Judge Magruder in NLRB v. Reed & Prince, 205 F. 2d 
131, 134 (1st Cir. 1953) emphasized the need of considering 
“the reasonableness of position taken by an employer in 
the course of collective bargaining.’’ Troubled with de- 
fining good faith, Judge Magruder found the concept of 
bad faith more realistic. Bad faith he defined as a ‘‘desire 
not to reach an agreement.’’? Applying Judge Magruder’s 
test, the conclusion is inescapable—that the bond issue was 
not a reasonable position and evidenced a ‘‘desire not to 
reach an agreement with the union.’’ In concluding that a 
two page skeleton contract proposal offered by the com- 
pany in Reed & Prince violated Section 8(a) (5), the court 
concluded that: 


It is difficult to believe that the company with a straight 
face and in good faith could have supposed that this 
proposal had the slightest chance of acceptance by a 
self-respecting union, or even that it might advance 
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the negotiations by affording a basis of discussion; 
rather, it looks more like a stalling tactic by a party 
bent upon maintaining the pretense of bargaining. 205 
F. 2d at 139. 


The Board has found that a company has not bargained 
in good faith when it withholds from the union the fact 
that it was prepared to offer a wage increase. In Cin- 
cinnati Cordage and Paper Co., 141 NLRB 72, 74, the em- 
ployer’s insistence that it could not afford a wage increase 
resulted in a strike. The trial examiner whose intermediate 
report was approved by the Board found that the company 
had misled the union and violated Section 8(a)(5) by not 
informing the union that it was prepared to offer a wage 
increase. Respondents in the instant case were guilty of an 
even more blatant deception in that they insisted that a 
contract without a bond provision would not be signed and 
then proceeded to disregard the bond requirement when 
individual leases with non-union drivers were signed. 


A practical test of measuring good faith devised by 
Professor Cox is: ‘‘whether a normal employer willing 
to agree with a labor union would have followed the same 
course of action.” Any normal employer seeking an 
agreement would not insist upon a bargaining demand 
which it would drop once the union was out of the picture. 
The converse of Professor Cox’s rule is valid, i.e., an em- 
ployer not secking an agreement could have followed no 
better course of action than the one followed by respon- 
dents in the instant case. 


The procedure of finding a bargaining demand which is 
unacceptable to the union and allegedly paramount to the 
company is an excellent device to avoid reaching agree- 
ment. In this sense, respondents have ‘‘deliberately 
selected the most controversial issue on which to commence 


7. Cox, The Duty To Bargain In Good Faith, 71 Harv. 
L. Rev. 1419. 
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negotiations in order to create a deadlock and break off 
negotiations.”” Carpinteria Lemon Assn. v. NLRB, 240 
F. 2d 554, 558 (9th Cir. 1957), cert. den. 354 U. S. 909 
(1957). The respondents’ insistence upon the bond pro- 
vision clashed with the requirement that ‘‘there must be 
good faith bargaining with a sincere and genuine effort 
to reach an agreement.’? Wheatland Electric Coop v. 
NLBB, 208 F. 2d 878 (10th Cir. 1953). 

We submit that respondents’ insistence upon the bond 
was an unreasonable and dishonest claim and was a method 
of avoiding agreement. 


B. The Bond Proposal Was Unrelated to Terms and Condi- 
tions of Employment and Therefore Was Outside the 
Scope of Obligatory Bargaining. Insistence Upon the 
Bond Proposal as a Condition Precedent to an Agree- 
ment Violated Section 8(a) (5). 


Within the framework of collective bargaining an em- 
ployer may not insist as a condition precedent to signing 
a contract that a union agree to a provision which is not 
within the ambit of ‘‘wages, hours and other terms and 
conditions of employment....’”? NLRB v. Wooster Div. of 
Borg-Warner, 356 U. S. 342 (1958). The subject of a cash 
bond is not a mandatory subject of bargaining, in that it 
does not relate to ‘‘wages, hours and other terms and 
conditions of employment. .. .”’ 


A proposal that all factory workers deposit a $100.00 
bond to cover any damage to machinery is identical to the 
demand for a drivers’ bond. In both cases, the subject 
matter is outside the scope of wages or conditions of em- 
ployment. It is contrary to the purpose of the Act to 
permit collective bargaining to be interfered with by the 
introduction of tangential and extraneous bargaining de- 
mands which are unrelated to the essential statutory 
factors. 
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Limiting the subject matter of mandatory bargaining to 
those essential provisions which actually deal with wages, 
hours and conditions of employment encourages parties to 
reach agreement. If bonds are included within the area of 
mandatory bargaining, the congressional policy of en- 
couraging parties to resolve their differences around the 
bargaining table will be frustrated. 


C. Effectuating the Policies of the Act Requires That the 
Board Make a Specific Finding. 


The failure of the Board to find that respondents’ in- 
sistence upon a bond in light of its other specific findings 
leads to the conclusion that respondents’ bargaining techni- 
que in respect to the bond issue did not violate Section 
8(a)(5). If the court enforces the Board’s general 8(a) (5) 
order, respondents may again demand a driver’s bond as 
a condition to signing a contract. The purpose of the trial 
examiner’s detailing the specific 8(a) (5) violations was to 
clear the ground of illegal roadblocks so that when bargain- 
ing is resumed, the parties will know in what specific areas 
respondents had been derelict in its bargaining obligation. 
The Board’s order to bargain in good faith is a hollow 
victory without a detailed enumeration of all of respond- 
ents’ specific breaches of its duty to bargain in good faith. 


It is true that in the event this court enforces the Board’s 
8(a)(5) order, contempt proceedings would be available 
to test the employers’ good faith bargaining techniques. 
Equally true is that a contempt action is at best drawn out 
and is not the most efficacious method of determining the 
scope of good faith bargaining. Courts are generally re- 
luctant to impose the extraordinary remedy of contempt in 
Board cases. In any event, the Board’s deliberate failure 
to pass on this issue would permit the employer to intelli- 
gently argue that the Board never intended that the bond 
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and severance issues were within the scope of the Board’s 
8(a)(5) order. Filing of new unfair labor practice charge 
would only add to the intolerable delay which has already 
been experienced. We submit that to avoid any such com- 
plications the Board’s failure to pass upon these crucial 
issues be decided by this Court. There is no reason why 
the Board should be permitted to avoid deciding this 
crucial issue. 


III. 


RESPONDENTS’ FAILURE TO BARGAIN ABOUT SEVER- 
ANCE PAY VIOLATES SECTION 8(a) (5) AND THE BOARD 
HAS NO AUTHORITY TO DECLINE FROM MAKING SUCH 
A FINDING. 


The record is clear that the union requested and that re- 
spondents refused to bargain in respect to severance pay. 
Section 9(a) of the Act gives the bargaining agent au- 
thority to bargain over ‘‘rates of pay, wages, hours of 
employment or other conditions of employment.’”? Within 
the term ‘‘wages’’ are those economic benefits which arise 
out of an employee’s termination. Such benefits as pen- 
sion or retirement pay have long held to be encompassed 
within the ambit of ‘‘wages.’’ Inland Steel Co. v. NLRB, 
170 F. 2d 247 (7th Cir. 1958). Severance pay being but 
another form of retirement pay is a wage payment about 
which an employer must bargain. 

The Board does not dispute this conclusion but contends 
that in view of its finding that respondents’ conduct in toto 
violated Section 8(a) (5), a finding with respect to severance 
pay is unnecessary (J. A. 325). 

We submit that the Board is in error. Unfair labor 
practices must be remedied. The Board advances no com- 
pelling reason to justify its failure to make a specific 
finding. The Board has no statutory discretion to decide 
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that findings should be made in regard to only certain vio- 
lations. The basic purpose of the Act can best be served 
by the issuance of a specific finding that respondents vio- 
lated Section 8(a)(5) in refusing to accede to the union’s 
request to bargain in regard to severance pay. 


CONCLUSION. 


For the reasons set forth above the Board’s order should 
be modified. 
Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED. 


The questions are correctly stated by the National La- 
bor Relations Board on page VII of its Brief. 


Authorities Cited 


Statement 


of Questions Presented 


Counter Statement of the Case 


Statutes Involved 


Summary 


Argument 


of Argument 


I. The Board’s Findings That the Companies Re- 
fused to Bargain in Violation of Section 8(a) (5) 
Are Contrary to Substantial Evidence in the 
Record and Are Contrary to Law 


The Decision to Subcontract Driving to In- 
dependent Contractors 

The Decision to Reduce Meter Rates 
Refusal to Bargain as to Terms of a New 
Contract—‘‘in toto’’ Violation 


II. Assuming, Arguendo, That Substantial Hvi- 


dence Supports the Board’s Findings That the 
Companies Violated Sections 8(a) (1) and (5) of 


the 


Act Prior to July 1, 1963, the Remedy 


Fashioned by the Board Is Improper and Un- 
warranted 


A. 


B. 


C. 


D. 


Substantial Evidence Indicates That the 
Work Stoppage Was Occasioned by a Strike 
The Strike Which Began at Midnight, June 
30, Was an Economic Strike 

Since the Economic Strike Was Conducted 
in Violation of Section 8(d), the Strikers 
Ceased To Be Employees, and the Board’s 
Order Directing Their Reinstatement With 
Back Pay Is Improper 

The Board’s Order Is Improper Even As- 
suming, Arguendo, That the Strike Was an 
Unfair Labor Practice Strike 


Conclusion 
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BRIEF FOR THE BLUE CAB COMPANY AND 
VILLAGE CAB COMPANY. 


COUNTER-STATEMENT OF THE CASE. 


The Blue Cab Company and Village Cab Company 
(hereinafter referred to as the ‘‘Companies’’) are in the 
business of operating taxicabs under franchises from the 
village of Oak Park, a suburb of Chicago (J. A. 20) Both 
Companies are run primarily by Charles Ugaste and both 
share common facilities and supervisory staffs at the same 
location (J. A. 7, 18, 20-21). 


For eleven years the Companies had bargained with the 
Union and the resulting collective bargaining agreements 
were substantially identical for each bargaining unit (J. A. 
24). The most recent contracts were to remain in effect 
through June 30, 1963, and from year to year thereafter, 
unless at least 60 days prior to that date or any subsequent 
June 30, either party served written notice of its desire to 
amend or terminate the agreements (J. A. 297, 251-257, 
258). On January 21, 1963, the Companies, by their 
attorneys, notified the Union in writing of their intent to 
terminate the agreements on June 30, 1963 (J. A. 290-291, 
297-298, 29, 105-106, 260, 261). Prior to this time, Charles 
Ugaste had had many discussions with Mr. Baggot and 
other Union representatives as to the possibility of working 
out some arrangement other than that which was then in 
effect (J. A. 29, 38, 226). The Union did not respond to 
this notice until April 23 when it asked the Companies to 
begin negotiations (J. A. 262, 263). On April 29, the Com- 
panies replied (again through their attorneys) that al- 
though they considered the contracts terminated as of June 
30, 1963, they would ‘‘be glad to discuss with [the Union], 


1. References to the Joint Appendix shall be made here- 
in as follows: ‘J. As mene”? 
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at any time or place that is mutually convenient, any phases 
of the working conditions and wages .. . which concern 
[the Union].’’ (J. A. 268). 


In the middle of May, Charles Ugaste met with John 
Baggot, business agent of the Union, at the latter’s request 
(J. A. 31-32, 134). At this meeting, Ugaste stated once 
again that because he was losing money, he intended to 
cease operating taxicabs and begin to lease them (J. A. 
36, 107). Baggot’s answer to this was that he heard the 
same claim every time he negotiated a contract (J. A. 
134). 

On May 27, 1963, the Union wrote the Federal Media- 
tion and Conciliation Service, giving notice that it had an 
unresolved labor dispute with the Companies (J. A. 276; 
120). On June 24, the Companies met with the Union 
under the auspices of the Federal Mediation and Concila- 
tion Service, but their attendance was under protest as 
they contested the jurisdiction of federal agencies over 
the dispute (J. A. 299, 305; 74-75, 122-123). 


After this meeting, the membership met and voted to go 
out on strike if no contract was signed by June 30th 
(J. A. 123). 


The next mecting between the parties was arranged for 
by the Oak Park Chief of Police and took place at the 
Village Hall on June 28th (J. A. 124). At this meeting, 
Charles Ugaste proposed that the drivers take a reduction 
in their share of the fares to 42.5 percent and that they be 
required to secure a bond of one hundred dollars for 
accidents (J. A. 124). Ugaste also stated that the Com- 
panies planned to reduce the basic fare from 40 to 30 cents 
per mile (J. A. 124). 

The following day, there was another meeting at the 
Village Hall, attended by some of the drivers. Mr. Ugaste 
repeated his offer of 42.5 percent, but the drivers at the 
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meeting rejected it (J. A. 98-99). Instead, they offered 
to cut the drivers’ share of the fares to 43.5 percent, 
with no change in the other benefits they were then receiv- 
ing and no bonding requirement (J. A. 98-99). Mr. Ugaste 
rejected this proposal (J. A. 99). 


At Midnight on June 30, 1963, the moment the contract 
expired, the drivers struck (Tr. 736-737)? On July 1, the 
Companies began leasing the cabs and reduced the meter 
rate from 40 to 30 cents per mile, a reduction which is 
still in effect (J. A. 51-52). That same day, the Companies 
and Ugaste made a signed written offer to the Union con- 
taining the terms demanded by the drivers at the meeting 
on June 29 (i.e, a commission rate of 43.5 percent with 
no other change in the benefits), except Tor the requirement 
that drivers obtain a $100 pond (a. A. 278). This offer 
was tentatively accepted by the chief Union representative 
put was subsequently rejected by the drivers (J. A. 302, 
239, 132). 

On July 24, representatives of the Companies and the 
Union met. The drivers, through their attorneys, offered 
to return to work under the terms and conditions contained 
in the old collective bargaining agreement (J. A. 303; 81- 
82). The Companies refused to reinstate them on these 
terms. On September9. the Union repeated the offer of 
July 24 to return to work (J. A. 279, 280). Again, the 
Companies refused to accept the offer (J. A. 281). 


9. The reference is to the transcript of hearings before 
the National Labor Relations Board. The portion re- 
fererred to was inadvertently omitted from the record (J. 
A. 3). 


STATUTES INVOLVED. 


29 U.S. C. $158 (a) (1), (3), (5): 


“See. 8. (a) It shall be an unfair labor practice for an 

employer— 

(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7; 


* * * * * 


by discrimination in regard to hire or tenure of 
employment to encourage or discourage member- 
ship in any labor organization .. .; 


* * * * * 


(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the pro- 
visions of section 9(a).’’ 


29 U.S. C. $158 (d): 


‘¢See. 158 (d) For the purposes of this section, to bar- 
gain collectively in the performance of the mutual ob- 
ligation of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other terms 
and conditions of employment, or the negotiation of 
an agreement or any question arising thereunder, and 
the execution of a written contract incorporating any 
agreement reached if requested by either party, but 
such obligation does not compel either party to agree 
to a proposal or require the making of a concession: 
Provided, That where there is in effect a collective- 
bargaining contract covering employees in an industry 
affecting commerce, the duty to bargain collectively 
shall also mean that no party to such contract shall 
terminate or modify such contract, unless the party 
desiring such termination or modification— 


(1) serves a written notice upon the other party to the 
contract of the proposed termination or modifica- 
tion sixty days prior to the expiration date thereof, 
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or in the event such contract contains no expira- 
tion date, sixty days prior to the time it is pro- 
posed to make such termination or modification ; 
offers to meet and confer with the other party for 
the purpose of negotiating a new contract or a con- 
tract containing the proposed modifications; 


notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of 
the existence of a dispute, and simultaneously 
therewith notifies any State or Territorial agency 
established to mediate and conciliate disputes with- 
in the State or Territory where the dispute oc- 
curred, provided no agreement has been reached 
by that time; and 

continues in full force and effect, without re- 
sorting to strike or lockout, all the terms and 
conditions of the existing contract for a period 
of sixty days after such notice is given or until 
the expiration date of such contract, whichever 
occurs later: 


* * * * ° 


Any employee who engages in a strike within the sixty- 
day period specified in this subsection shall lose his 
status as an employee of the employer engaged in the 
particular labor dispute, for the purposes of sections 
8, 9 and 10 of this Act, as amended, but such loss of 
status for such employee shall terminate if and when 
he is reemployed by such employer.”’ 


SUMMARY OF ARGUMENT. 


I. 


The Board’s findings that the Companies violated Sec- 
tion 8(a)(5) of the Act by refusing to bargain with the 
Union are contrary to substantial evidence in the record 
considered as a whole, and are contrary to law. 

A. Even assuming the validity of the Board’s finding 
to the effect that the leasing arrangement did not create 
a true independent contractor relationship, it is neyerthe- 
less clear that the institution of this arrangement created 
abasic, substantial change in the Companies’ operational 
structure. Furthermore, the rationale enunciated by the 
Supreme Court in Fibreboard Paper Products Corp. v. 
NLRB, 879 U. S. 203, 85 S. Ct. 398 (1964) expressly states 


that decisions of this nature do_pot fall within the cate- 
gory of mandatory subjects of bargaining. Accordingly, 
the Companies had no obligation to bargain with respect 
to this matter. 


In addition, the record clearly establishes that the leasin 
_ssrangement sont inia effect only after the Union began 


its strike. It is clear that the Companies were permitted 
by law to unilaterally institute such an arrangement in 
order to continue operations in the face of the work stop- 
page. 

B. The Board’s finding that the Companies violated 
Section 8(a)(5) by unilaterally instituting a reduction in 
meter rates was clearly unwarranted. The decision to 
effectuate such a reduction constituted an exercise of man- 
agerial discretion in an area—pricing policies—tradition- 
ally reserved to management and clearly outside the scope 
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of matters committed by law to collective bargaining. En- 
forcement of the Board’s bargaining order with respect 
to this matter would constitute a grave encroachment on 
what have long been appropriately regarded as manage- 
ment prerogatives. 

C. The record, as a whole, refutes the Board’s finding 
that the Companies refused to bargain in good faith with 
respect to a new collective bargaining agreement. On the 
contrary, the record shows, without contradiction, that the 
Companies made bona fide offers which were consistently 
rejected by the membership. Of particular significance is 
the fact that the Companies’ last offer was tentatively 
accepted by the Union leadership, but was thereafter re- 
jected by the members. These circumstances clearly negate 
the Board’s finding that the Companies refused to bargain 
in good faith over a new collective bargaining agreement. 


II. 


Assuming, arguendo, the validity of the Board’s findings 
regarding the commission of unfair labor practices in 
violation of Sections 8(a)(1) and (5) of the Act prior to 
July 1, 1963, the remedy fashioned by the Board—.e., re- 
instatement of the drivers with back pay to July 1, 1963 
—is improper and unwarranted. 

A. Substantial evidence in the record establishes that 
the work stoppage which began at Midnight, June 30, 1963 
came about as a result of a strike called by the Union. The 
record is replete with testimony from drivers and Union 
representatives that a strike was in fact voted upon and 
ealled. The Board’s contrary finding, 2.e¢., that the em- 
ployees were discharged, ignores both the charge filed 
by the Union and the complaint issued by the General 
Counsel. Furthermore, this finding is wholly inconsistent 
with substantial evidence in the record indicating that the 


Companies never acted to sever the employment relation- 
ship. 
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B. As shown by the record, the strike was an economic 
strike arising as a direct result of the Companies’ re- 
fusal to accede to the Union’s economic demands. There 
is no evidence in the record to remotely indicate that the 
strike was called for any other purpose; and a wealth of 
evidence in the record, including statements by Union 
representatives and the timing of the walkout, clearly 
indicates that the strike was in all respects an exertion of 
economic pressure to force economic concessions by the 
employer. 

C. Since the strike was economic in nature and was con- 
cededly instituted without prior notice to the appropriate 
State mediation agency, it was in violation of Section 8(d) 
(3) and (4) of the Act. It follows that the strikers lost 
the status of employees with the Companies; and the 
Board’s order directing their reinstatement with back pay 
is thus contrary to law and cannot be sustained. 


D. Even assuming, contrary to the evidence and the 
Board’s findings, that the strike was an unfair labor prac- 
tice strike, the Board’s order directing reinstatement with 
back pay to July 1, 1963 would still be improper. In this 
connection, it is well established that where such a strike 
is in progress, the employer is under no obligation to re- 
instate the strikers unless and until he is served with an 
unconditional offer to return to work. Since the only offer 
to return to work in this case was conditioned, in essence, 
upon the elimination of one of the alleged unfair labor 
practices, it follows that no effective application to return 
was made and the Companies were under no obligation to 
reinstate the strikers. Since the Board’s order ignores 
these circumstances, it is wholly improper and must be 
set aside. 


ARGUMENT. 


L THE BOARD’S FINDINGS THAT THE COMPANIES RE- 
FUSED TO BARGAIN IN VIOLATION OF SECTION 8(a) 
(5) ARE CONTRARY TO SUBSTANTIAL EVIDENCE IN 
THE RECORD AND ARE CONTRARY TO LAW. 


A. The Decision to Subcontract Driving to Independent 
Contractors. 


The Trial Examiner, whose finding was adopted by the 
Board, found that the Companies violated Section 8(a) (5) 
by refusing to bargain about the leasing arrangement. 
Since these leases established bona fide subcontracts,? the 
determination of the Companies’ duty to bargain about 
them depends upon the scope of the Supreme Court’s de- 
cision in Fibreboard Paper Products Corp. v. NLRB, 379 


U. &. 203, 85 S. Ct. 398 (1964). The Supreme Court there 
held that a company violated Section 8(a)(5) by contracting 
Bee WN ee ee 


3. Despite the Board’s findings to the contrary, numer- 
ous authorities interpreting other Federal legislation, make 
it clear that the lease arrangement did convert the drivers 
to independent contractors. See, e.g., United States v. 
Davis, 154 F. 2d 314 (D. C. Cir. 1946) ; Economy Cab Co. 
y. Fahs, 174 F. 24 321 (Sth Cir. 1949), cert. denied 338 U. S. 
818 (1949) ; New Deal Cab Co. v. Fahs, 174 F. 2d 318 (5th 
Cir, 1949); cert. denied 338 U. S. 818 (1949); Party Cab 
Co. v. United States, 172 F. 2d 87 (7th Cir. 1949), cert. 
denied 338 U. S. 818 (1949) ; Magruder v. Yellow Cab Co., 
141 F. 2d 324 (4th Cir. 1944); I. R. S. Mim. 6652 (CB 
1951-2, 162) revoking S. S. T. 157 (CB 1937-1, 384). It is 
difficult to see how the Board could achieve a different re- 
sult under the Act. United States v. Silk, 331 U. S. 704, 
713-714, 67 S. Ct. 1463, 1468 (1947) ; Inland Steel Co., 77 
NLRB 1, 4 (1948). In any event, even assuming the va- 
lidity of the Board’s finding in this case, it does not detract 
from the fact that the new arrangement constituted a sub- 
stantial alteration in the Companies’ operational structure. 
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out the maintenance work at one of its plants without con- 
sulting the bargaining representative of its maintenance 
employees. By explicitly stating that ‘‘our decision need 
not and does not encompass other forms of ‘contracting out’ 
or ‘subcontracting’ which arise daily in our complex econ- 
omy,”’ Id. at 215, 85 S. Ct. at 405, the Court made clear 
that it was not holding that all contracting out was a manda- 
tory subject of bargaining. Mr. Justice Stewart, in whose 
concurring opinion Mr. Justice Douglas and Mr. Justice 
Harlan joined, made this limitation even more explicit: 
“The Court most assuredly does not decide that 
every managerial decision which necessarily terminates 
an individual’s employment is subject to the duty to 
bargain. Nor does the Court decide that subcontract- 


ing decisions are as a general matter subject to that 
duty.”’ Id., at 218, 85 S. Ct. at 407. 


The test established in Fibreboard to determine whether 
an employer must bargain about a particular decision to 
subcontract is whether the subcontracting would result in 
a basic operational change. In Fibreboard, ‘‘the Com- 
pany’s decision to contract out the maintenance work did 
not alter the Company’s basic operation,”’ Zd. at 218, 85 8. 
Ct. 405, and therefore the Company had to bargain about 
it. However, where, as here, the subcontracting would 
cause a fundamental change in a company’s mode of opera- 
tion, the Union’s interest in bargaining about any decision 
affecting the ‘‘terms and conditions of employment’’ is 
outweighed by the company’s interest in determining on 
its own the basic direction and structure of the enterprise. 

In NLRB v. Adams Dairy, Inc., 350 F. 2d 108 (8th Cir. 
1965), this limitation was applied to exempt the Company 
from having to bargain over its decision to terminate all 
its delivery operations and contract out this entire phase of 
its business to independent contractors. Finding that ‘‘a 
basic operational change did take place when the dairy 


12 


decided to completely change its existing distribution sys- 
tem by selling its products to independent contractors,’? Id. 
at 111, the Court denied enforcement of the Board’s back 
pay order on the ground that it was ‘‘confiscatory and un- 
just.” For other recent cases distinguishing Fibreboard 
on this basis, see: NLRB v. Royal Plating and Polishing 
Co., 350 F. 2d 191 (8rd Cir. 1965) (no duty to bargain over 
partial shutdown) ; NLRB v. William J. Burns International 
Detective Agency, 346 F. 2d 897 (8th Cir. 1965) (no duty 
to bargain over termination of certain operations). 


In the present case, the Companies decided to subcontract 
all of the driving. In contrast to Fibreboard, where main- 
tenance work was merely ancillary to the Company’s main 
operation, cab driving was the Companies’ primary busi- 
ness activity. It is difficult to think of a more basic opera- 
tional change; and to hold that the Companies had to bar- 
gain about their decision to make it would run counter 
to Fibreboard’s exclusion from the mandatory category of 
bargaining ‘‘those management decisions which are funda- 
mental to the basic direction of a corporate enterprise.’’ 
Fibreboard Paper Products Corp. v. NLRB, 379 U. S. 203, 
223, 85 S. Ct. 398 at 409 (1964) (concurring opinion of Mr. 
Justice Stewart). 


Furthermore, given the circumstances discussed in Part 
II of this brief, infra (z.e., that a strike commenced at the 
very moment the collective bargaining agreement expired), 
it would appear that even if the Companies’ decision fell 
within the Fibreboard ambit of a matter for collective 
bargaining, the Companies were not obliged to bargain in 
advance. In this connection, it must be noted that the 
change in operations did not take place until after the 
strike began. Under these circumstances, it is clear that 
the Companies had the right to take immediate steps to 
insure continued operation of their business. NLRB v. 
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Mackay Radio & Tel. Co., 304 U. S. 333 (1938). Further- 
more, it is clear that: 


‘when an employer is confronted with a strike, his 
legal position is, in some respects, different from that 
which exists when no strike is expected or occurs.”’ 


Hawaii Meat Co. v. NLRB, 321 F. 2d 397, 400 (9th Cir. 
1963). 

When, as here, the employer is struck, any requirement 
that it bargain in advance concerning steps which it in- 
tends to take to keep operating is wholly unwarranted; 
for such a requirement ‘‘would effectively deprive the em- 
ployer of [the] method of meeting the strike.’”’ Id., at 400. 
Accord, NLRB v. Abbott Publishing Co., 331 F. 2d 209 
(7th Cir., 1964). 

On the basis of the foregoing, the Companies submit that 
the Board’s finding of a violation of Section 8(a)(5) based 
upon the Companies’ alleged refusal to bargain with re- 
spect to the lease arrangement is improper and unwar- 
ranted and must be set aside. 


B. The Decision to Reduce Meter Rates. 


The Board also adopted the Trial Examiner’s finding 
that the Companies violated Section 8(a)(5) by reducing 
the meter rates from forty to thirty cents per mile. Clearly, 
if the drivers became independent contractors after July 
1, 1963, such a reduction could not have been a violation 
of the Act because the drivers would not have been within 
the Act’s scope. But even assuming, arguendo, that the 
drivers remained employees, the Companies still would 
not have been under any obligation to bargain with them 
about the reduction in meter rates since such rates were 
the price of the product being sold by the Companies and 
such price has never been held to be a mandatory bar- 
gaining subject. To force taxi companies to bargain with 
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their drivers as to the rates to be charged to customers 
would be no different than forcing insuranec companies to 
bargain with their commission agents as to the amount of 
life insurance premiums. Like the type of product to be 
produced or the location of plants, price policies have 
been universally understood to be within the exclusive 
control of management. See, Cox and Dunlop, ‘‘Regula- 
tion of Collective Bargaining by the National Labor Rela- 
tions Board,’? 63 Harv. L. Rev. 389, 401 (1950). It is 
arguable, of course, that decisions with respect to pricing 
policies may affect the job conditions and security of em- 
ployees. In this respect, they are no different than: 
“Decisions concerning the volume and kind of adver- 


tising expenditures, product design, the manner of 
financing, and sales‘. . .” 


Fibreboard Paper Products Corp. v. NLRB, 379 U. S. at 
223, 85 S. Ct. at 409 (concurring opinion of Mr. Justice 
Stewart), 
‘Yet it is hardly conceivable that such decisions so 
involve ‘conditions of employment’ that they must be 
negotiated with the employees’ bargaining represen- 
tative.”’ 


Td. at 409. 


The cases cited by Petitioner to support the Board’s 
finding on this point are inapposite since the unilateral 
actions they proscribed all had no direct effect on pricing 
policies. 

It should be noted that this finding of the Board is of 
considerable practical importance, for the Trial Examiner’s 
order, adopted on this point by the Board, directed the 
Companies to cease and desist ‘‘from making unilateral 


4. In fact, it is clear that the decision concerning meter 
fares to be charged is a ‘‘sales’’ decision, for it involves 
only the price of the single service which the Companies 
have been marketing. 


15 


changes in the terms and conditions of employment with- 
out consulting the designated bargaining agent.’’ (J. A. 
316). Therefore, unless the Board’s finding on this point 
is reversed, the Companies will be forced to bargain with 
the Union about all future changes in meter rates. More- 
over, in ordering the Companies to ‘‘resume their taxicab 
operations as conducted prior to July 1, 1963’ (J. A. 320), 
the Board would seem to be ordering the Companies to 
increase meter rates back to the 40 cent level. It is no 
exaggeration to say that this constitutes a kind of price 
control totally without foundation in the Act. Unless 
reversed, a most dangerous precedent would be established. 


(C) Refusal to Bargain as to Terms of a New Contract— 
‘tin toto’’ Violation. 


Finally, the Board found that the Companies’ conduct 
“tin, toto”? violated Section 8(a)(5). Assuming for the 


present that the Companies did not violate Section 8(a) (5) 
by not negotiating with the Union as to the decisions to 
contract out the driving operations to independent con- 
tractors and to reduce meter rates, the conduct to which 
the Board refers must be the Companies’ actions in ne- 
gotiating with the Union about a new contract. 


Fortunately, the Companies’ record on this point is 
clear. They notified the Union of their intent to terminate 
the contract in January, 1963, but received no response 
until the end of April when the Union made its first bar- 
gaining demands. On June 24, representatives of the Com- 
panies met with Union representatives and a Commis- 
sioner from the FMCS at the Conrad Hilton Hotel. Later 
that same week, the Union met and voted to go on strike if 
a new contract was not secured from the Companies by 
June 30. On June 27, the parties met at the Oak Park 
Village Hall and Charles Ugaste proposed that the drivers 
take a reduction in their share of the fares to 424 percent. 
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The following day, there was another meeting at the Village 
Hall and Charles Ugaste reiterated his offer of 424 per- 
cent, which the Union representatives again rejected. On 
July 1, Charles Ugaste made a written offer to the Union 
which raised the driver’s percentage to 43} percent. This 
offer was tentatively accepted by the Union’s main repre- 
sentative Baggot (J. A. 239), but was thereafter rejected 
by the membership. 

As this record makes clear, if the Companies were guilty 
of a refusal to bargain in good faith, it was not because 
they refused to meet with the Union and make meaningful, 
conerete proposals. And the fact that the Company refused 
to offer the drivers a larger share of the fares or to drop 
its demand that the drivers give a $100 bond is irrelevant 
for: 


‘fT ]he Board may not, cither directly or indirectly, 
compel concessions or otherwise sit in judgment upon 
the substantive terms of collective bargaining agree- 


ments.’? NLRB v. American National Insurance Co., 

343 U.S. 395, 404, 72 S. Ct. 824, 829 (1952). 
Any inference of bad faith, therefore, must arise from the 
statements of the Companies’ representatives, made dur- 
ing the course of negotiations. These statements, as un- 
fortunate as some of them were, are not substantial enough 
to support an inference of bad faith for the substantiality 
of evidence must be determined in the light of the whole 
record, including ‘‘whatever . . . fairly detracts from its 
weight.”? Universal Camera v. NLRB, 340 U. S. 474, 488, 
71 S. Ct. 456, 464 (1951). Thus, while the statements con- 
sidered in isolation might support an inference of a fail- 
ure to bargain in good faith, the actual bargaining record 
of the Companies in making solid, realistic proposals rebuts 
any such inference. As the Fifth Circuit said of similar 
statements: 


“‘T While the statement may have been in extremely 


17 


bad taste, it does not follow that it is evidence of bad 
faith.’’ NLRB v. Cummer-Graham Co., 279 F. 2d 757, 
760 (Sth Cir. 1960). 


Il. ASSUMING, ARGUENDO, THAT SUBSTANTIAL EVI- 
DENCE SUPPORTS THE BOARD’S FINDINGS THAT THE 
COMPANIES VIOLATED SECTIONS 8(a)(1) AND (5) OF 
THE ACT PRIOR TO JULY 1, 1963, THE REMEDY FASH- 
IONED BY THE BOARD IS IMPROPER AND UNWABR- 
RANTED. 


At the end of his decision, the Trial Examiner recom- 
mended the issuance of an order by the Board which, inter 
alia, directed the Companies to offer reinstatement to all 
of its former drivers, with full seniority rights, together 
with loss of pay since July 1, 1963 (J. A. 317, 320). The 
Board accepted this recommendation, and incorporated it 
into the final order which is now before this Court for 
review (J. A. 327-329). The Companies respectfully sub- 
mit that, assuming arguendo the reasonableness of the 
Board’s findings with respect to the Companies’ violation 
of Section 8(a)(1) and (5) of the Act prior to July 1, 
1963, that portion of the order which calls for reinstate- 
ment of the drivers with back pay is improper and unwar- 
ranted. 


A. Substantial Evidence Indicates That the Work Stop- 
page Was Occasioned by a Strike. 


As conceded by the Trial Examiner, ‘‘various allega- 
tions in the Complaint characterize the Union’s course of 
action after July 1, 1963, as a strike.’’ (J. A. 306, ft. note 
13). Specifically, paragraph X of the Complaint expressly 
stated: 


“On or about July 1, 1963, the employees of Re- 
spondents ceased work concertedly and went out on 
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strike, and since that date have engaged in, and are 

engaged in such concerted work stoppage and strike.’”® 
The Complaint further alleged that the Companies ‘‘soli- 
cited striking employees engaged in a strike, to return to 
work.’” 

Further, a fact not mentioned by the Trial Examiner 
is that the First Amended Charge Against Employer’— 
the unfair labor practice charge filed by the Union on 
July 15, 1963, which formed the basis for issuance of the 
Complaint—alleges, inter alia, that on July 2, 1963, the 
Companies made an offer ‘‘for the purpose of terminat- 
ing the strike then and there existing,”’ and that the offer 
was conditioned ‘‘upon the termination of the strike.’’ 
Finally, the same charge also alleges that ‘‘on and after 
June 30, 1963, and while the employees were on strike’’ 
the Companies made certain offers ‘‘to the striking em- 
ployees.’? As noted by the Trial Examiner in his Deci- 
sion, the above mentioned charges were filed by the Union 
(J. A. 284). 

Despite these allegations, the Trial Examiner found that 
the picketing employees were not, in fact, strikers (J. A. 
306, ft. note 13). The Companies respectfully submit that 
this conclusion, which the Board adopted in its decision 
(J. A. 327) is unfounded and clearly contrary to the sub- 
stantial evidence disclosed by the record as a whole. 

Initially, the excerpts from the Complaint and charges, 
cited above, clearly refute the Board’s findings on this is- 
sue. Surely the Union knew whether or not it had called 
a strike of its own members, and when it filed the charges 
two weeks after the work stoppage began it specifically 


5. Complaint, { X, General Counsel’s Exhibit 1 E, inad- 
vertently omitted from the Joint Appendix, and attached 
as an Appendix hereto. ‘ 

6. Complaint, { IX (d), Zd. 

7. General Counsel Exhibit 1C, zd. 
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acknowledged that such work stoppage was, in fact, occa- 
sioned by its own act in calling a strike. Under these 
circumstances the Trial Examiner and Board’s implicit 
conclusion that no strike in fact occurred is hardly a rea- 
sonable one. 


Furthermore, the testimony adduced at the hearing fully 
supports the allegation, contained in both charge and Com- 
plaint, that the work stoppage arose as a result of a strike 
by the Union. In this connection, uncontroverted testi- 
mony in the record indicates that on June 24, 1963, al- 
most a full week before the work stoppage began, the Union 
members voted to go on strike if no new contract was ex- 
ecuted before June 30 (J. A. 128, 195). Similarly un- 
refuted is the testimony of the Union’s attorney (J. A. 
79, 82) and the drivers themselves (J. A. 54, 55, 56, 59, 
63, 67, 69, 70, 95, 103, 104, 185, 186, 192, 195, 197) who 
repeatedly acknowledged that a strike had been undertaken 
against the Companies. 


In contrast to this extensive and uncontradicted testi- 
mony, the Board flatly asserts that ‘‘the evidence on the 
record establishes that the picketing employees were not 
strikers, but had been discharged by [the Companies] on 
July 1” (J. A. 327)" According to the Board, this con- 
clusion is supported by ‘‘record evidence’ which ‘‘clearly 
demonstrate[es]’’ that the Companies’ actions were in- 
tended to effectuate a ‘‘permanent severance of the employ- 
ment relationship’’ (J. A. 326). Yet nothing in the ref- 
erences cited by the Board (J. A. 326-327) even remotely 
indicates an intent on the part of the Companies to per- 
manently sever the employment relationship of even one 
employee by discharging him. 

8. It should be noted that while both the Trial Exam- 
iner and the Board found that no actual strike had com- 


menced, the Trial Examiner found that the employees had 
been locked-out, not discharged (J. A. 317, ft. note 20). 
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A perusal of the record reveals substantial evidence of 
Company actions wholly at odds with this alleged intent. 
Thus, at 3:00 p.m. on July 1, 15 hours after the strike 
began, Charles Ugaste made a new, signed offer to the 
employees (J. A. 126, 137). This offer was communi- 
cated to their representative Baggott who noted his ac- 
ceptance (J.A. 239), but said he would have to take it 
back to the membership.” Surely the making of such an 
offer by the President of the Companies is inconsistent 
with any intent to permanently sever the employment re- 
lationship. Similarly, the fact, confirmed by one of Gen- 
eral Counsel’s witnesses, that the Companies’ President 
invited all the Union members to come to work after the 
contract was to expire (J. A. 101) is wholly inconsistent 
with any such alleged intent. 


It should also be noted that this conclusion of the Board 
is directly contradicted by allegations set forth in the 
Complaint which were upheld by the Trial Examiner. One 
of the specific allegations contained in paragraph X of 
the Complaint was that the Companies, ‘‘by offers of eco- 
nomic benefits, solicited striking employees engaged in a 
strike, to return to work.’’ This allegation was sustained 
by the Trial Examiner (J. A. 315). It is hardly conceiv- 
able that an employer who intends to fire his employees 
and permanently sever the employment relationship with 
them would, immediately thereafter, solicit these same 
employees to return to work by offering them economic 
benefits which they did not previously enjoy. 


In concluding that these individuals were discharged 
and did not go on strike, the Board also completely over- 
looked the fact that the walkout occurred at Midnight on 
June 30th, at the precise time that the old contract ex- 
pired (Tr. 736-737)."° There is nothing which indicates 


9. This offer was rejected by the membership. 
10. See footnote 2, supra. 


21 


or remotely implies that any of the Companies’ agents 
were present at that time, much less that any of them told 
employees to leave the premises. Rather, the record shows, 
without contradiction, that the employees, by prearranged 
plan, voluntarily left the premises en masse the very mo- 
ment the old agreement expired. Further, there is not 
a shred of evidence in the record to indicate that one sin- 
gle driver was refused the opportunity to continue work- 
ing; indeed, the record shows, without contradiction, that 
a number of the drivers chose, thereafter, to return to 
work and were immediately given such work by the Com- 
panies (J. A. 140, 171, 189). 

Finally, the single authority cited by the Board (J. A. 
327) to support the proposition that the Companies’ ac- 
tions constituted discharge, is wholly inapposite. In the 
ease cited, Ra-Rich Mfg. Co., 120 NLRB 503 (1958), en- 
forced, 276 F. 2d 451 (2d Cir. 1960), the employer was 
chareed, inter alia, with the discriminatory discharge of 
10 employees. As noted by the Board in its opinion, the 
employer called a meeting of his employees and asked that 
those who had signed union authorization cards raise their 
hands. Nine employees did so and, at this point, the em- 
ployer’s president had their names recorded and ‘‘stated 
in substance that those employees who had signed union 
cards were discharged and instructed them to leave the 
plant and return on the following Friday for their pay.’’ 
120 NLRB at 506. As noted by the Court on appeal, the 
employer ‘‘[did] not contest that there was substantial 
evidence to support the findings that it unlawfully dis- 
charged [these] nine employees.’’ 276 F. 2d 453. 


The tenth individual was out driving a truck at the time 


of this meeting and, upon his return, the employer’s super- 
intendent told him: 
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“J guess you know what the score is . . .. If you 
want the union, you are out. If not, you got yourself 
a job.’? 120 NLRB at 506. 


This employee left the plant and, the next day, joined the 
picket line which had been instituted. The Trial Exam- 
iner in the Ra-Rich case concluded that this individual 
was not discharged but the Board reversed this finding. 
120 NLRB at 506. In so holding the Board stated that: 


“Under the circumstances, including the treatment 
accorded the other nine employees on the same day, 
Superintendent Resko’s statement reflected the Re- 
spondent’s policy, as announced by President Hendel, 
that union adherence was incompatible with continued 
employment with the Respondent. While Resko per- 
mitted Baker to decide whether to continue in the Re- 
spondent’s employ, Baker could not so continue in 
conformity with the Respondent’s policy unless he re- 
pudiated the Union. Under the Act, a choice of this 
character may not validly be imposed upon employees 
and is in contravention of the Act. Any employee 
who, when forced by his employer to make such a 
choice, chooses to exercise his right under the Act to 
join or assist a labor organization and leaves his em- 
ployment rather than conform to such a management 
policy, is constructively discharged.’’ 120 NLRB at 
506-507 (emphasis added). 


The Board’s reasoning was substantially affirmed by the 
Court. 276 F. 2d at 453-454. 


The circumstances presented in the instant case are 
clearly distinguishable from those considered in Ra-Rich. 
In the first place, there is no evidence that any employees 
were actually discharged here, while in Ra-Rich nine such 
unlawful discharges had concededly taken place—a circum- 
stance regarded as extremely relevant by the Board. Fur- 
ther, no employee was told here that in order to continue 
working for the Companies he would have to renounce the 


23 


Union and that, unless he did so, the Companies would not 
employ him.” 

In essence, the application of the Ra-Rich rationale to 
the facts as found by the Board in this case would mean 
that any time employees refuse to work for an employer 
who unlawfully refuses to recognize and/or bargain with 
their collective bargaining representative, they must be 
regarded as constructively discharged. The Companies 
submit that no reported case to date has held or implied 
that such a rule is appropriate. On the contrary, numerous 
decisions make it clear that while a strike in direct re- 
sponse to such an expressed attitude by the employer may, 
under certain circumstances, constitute an unfair labor 
practice strike, Sea View Industries, Inc., 127 NLRB 1402, 
1435, 1437 (1960),* the employees who engage in such ac- 
tivity assume the status of strikers, not discharged employ- 
ees, and as strikers they are entitled only to reinstatement 
upon their unconditional offer to return to work.® 


11. The alleged fact that one driver was told he would 
have to “take a withdrawal card’’ to continue working 
(J. A. 94) is not inconsistent with this position. Such 
a statement, if made, would merely reflect the speaker’s 
opinion that the Union would not permit its members to 
continue driving under the arrangement contemplated by 
the Companies’ president, and that the Union would there- 
fore compel anyone who wanted to continue working to 
withdraw or be expelled from membership. Of greater 
significance is the fact that the record shows none of either 
the employees who abandoned the strike or those who were 
newly hired during the strike were compelled by the Com- 
panies to withdraw from the Union or were even asked if 
they held membership (J. A. 140, 155, 173). 

12. See argument, part II D infra. 

13. The Board’s implicit ‘constructive discharge’’ 
theory is also at odds with its earlier pronouncements: 

‘24 strike is not a severance of the employment rela- 
tionship. By its very nature it is an affirmance of an 
intent to maintain it.’? BE. A. Laboratories, Inc., 80 
NLEB 625, 672 n. 36 (1948). 
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In light of the circumstances already noted, it is re- 
spectfully submitted that the conclusion adopted by the 
Board to the effect that the Companies fired their employ- 
ees on July 1 must be set aside since such conclusion is 
entirely at odds with substantial evidence in the record 
considered as a whole indicating that these employees volun- 
tarily engaged in a strike and concerted refusal to work 
on that day. 


B. The Strike Which Began at Midnight, June 30, Was an 
Economic Strike. 


As already set forth, supra, the Companies submit that 
the work stoppage which coneededly began at Midnight on 
June 30, 1963 came about as a result of a strike called by 
the Union through its members. The Companies further 
submit that the record shows this strike was wholly eco- 
nomic in nature." 


In determining whether the strike in the instant case can 
properly be characterized as an economic strike, it is neces- 
sary first to determine whether the strike had its origin 
in the employer’s rejection of the employees’ economic de- 
mands or whether the strike arose in response to the employ- 
er’s alleged unfair labor practices. In making this de- 
termination, the Board has properly declared that: 

“‘there must be substantial proof of a causal connec- 
tion between unfair labor practices and a resulting 
strike to support a finding that the strike was caused 
in part, at least, by such unfair labor practices.”’ 
Peyton Packing Co., 129 NLRB 1275, 1293 (1961) (em- 
phasis added). 


14. This Court has defined the term ‘‘economic strike’’ 
as ‘‘a strike relating to the subject matter of the negotia- 
tions occuring upon the termination or requested modifica- 
tion of a collective bargaining agreement.’’ Local Union 
219. Retail Clerks Int’l. Ass’n. v. NLRB, 265 F. 2d 814, 
816 n. 1 (D. C. Cir. 1959). 


ee ee 


Accord: NLRB v. Scott & Scott, 245 F. 2d 926, 929 (9th 
Cir. 1957); Winter Garden Products v. NLRB, 238 F. 2d 
128, 129 (Sth Cir. 1956).™* 

In the instant case, however, the record contains first, 
no finding and second, no evidence, much less ‘‘substan- 
tial evidence,’’ that the strike was in response to the Com- 
panies’ alleged unfair labor practices. In fact, the un- 
controverted testimony elicited from Union witnesses indi- 
cates the contrary. Thus, the testimony of Union repre- 
sentative Baggott shows that approximately one week prior 
to the strike, the membership voted to go on strike if it 
didn’t have a satisfactory contract by June 30 (J. A. 123). 
Further, one of the drivers who attended that meeting testi- 
fied, without contradiction, that at the same meeting, two 
votes were held (J. A. 195). In one vote the ‘‘vast ma- 
jority of the men’? voted not to accept the Companies’ last 
monetary offer and, on the second vote, the men voted to 
go on strike if a contract was not agreed upon before the 
old contract expired. This evidence indicates, beyond a 
doubt, that the employees, when they voted to strike, had 
one thought in mind: That if their employer refused to 
accede to economie demands which they had made, they 
would utilize a strike to try and foree him to do so. 

There are additional, uncontroverted circumstances which 
show that the strike was wholly economic in nature. Thus, 
it was established that the strike began at Midnight, June 
30, the precise moment that the old contract expired. It is 


15. While Board decisions make it clear that a strike 
which is economic in its inception may be converted to an 
unfair labor practice strike if the employer engages in 
unlawful activity which causes the strike to he prolonged, 
see ¢.g., Universal Insulation Corp., 149 NLRB 1397, 1899, 
1404 (1964), no such finding was made in the instant case, 
of course because the Board concluded that there never 
was a strike to begin with. Compare, General Drivers & 
Helpers Union, Local 662 v. NLRB, 302 F. 2d 908 (D. C. 
Cir. 1962), cert. denied, 371 U. S. 827 (1962). 
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hardly conceivable that employees striking in response 
to alleged unfair labor practices which, according to the 
Board, were being perpetrated for several months prior, 
would wait until the precise moment that their contract ex- 
pired, at the unlikely hour of 12:00 Midnight to manifest 
their protest.'* In addition, the record shows, again with- 
out contradiction, that shortly prior to July 24, while the 
strike was in progress, the membership had adopted a 
resolution ‘‘authorizing the negotiating committee to enter 
into a collective bargaining agreement on behalf of those 
drivers in order to terminate the then strike.’’ (J. A. 79, 
emphasis added.) Surely if the employees were striking 
in response to alleged unfair labor practices they would not 
logically settle for an economic agreement alone as the 
consideration for ceasing their work stoppage. In short, 
the record is devoid of evidence that, in their deliberations 
over whether or not to strike and, later, whether or not 
to call a halt to the strike already in progress, the mem- 
bership considered, for even one moment, a single one of 
the alleged unfair labor practices committed by Company 
representatives. 


Given these circumstances, this case bears a marked 
resemblance to the situation considered by the Board in 
Stowe-Woodward, Inc., 123 NLRB 287 (1959) where, de- 
spite the employer’s violations of Sections 8(a)(1) and (5) 
the Board held that the strike was not an unfair labor 
practice strike, stating: 

‘¢[T]he employees authorized the calling of the strike 
because of the failure to reach agreement concerning 
wages and other conditions of employment and did not 
at that time, or thereafter, consider the matter now 
under consideration [i.e., the unfair labor practices]. 


16. A strike in response to unfair labor practices would 
be protected activity even if it occurred during the term 
of a collective bargaining agreement. Mastro Plastics Corp. 
v. NLRB, 350 U. S. 270 (1956). 
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Accordingly, there is no proof of a causal relationship 
between these matters and the calling of the strike.’’ 
123 NLRB at 297. 


On the basis of the uncontroverted facts referred to above, 

' it is respectfully submitted that the record in the instant 

case lacks substantial ‘‘proof of a causal relationship’’ 

between the alleged unfair labor practices and the calling of 

the strike; accordingly, the strike which commenced at Mid- 
night, June 30, must be regarded as an economic strike. 


C. Since the Economic Strike Was Conducted in Viola- 
tion of Section 8(d), the Strikers Ceased to be Em- 
ployees, and the Board’s Order Directing Their Rein- 
statement With Back Pay Is Improper. 


In pertinent part, Section 8(d) of the Act provides that 
in circumstances such as those presented here, the duty 
to bargain includes the obligation to serve a written notice 
upon the other party of any proposed termination or modi- 
fication ‘‘sixty days prior to the expiration date’’ of the 
existing agreement, and advise both the Federal Mediation 
and Conciliation Service and the appropriate State agency 
‘<within thirty days after such notice of the existence of 
a dispute.” 29 U. S. C. §158(d). This Section further 
requires that such party 


‘“eontinues in full force and effect, without resorting 
to strike or lockout, all the terms and conditions of the 
existing contract for a period of sixty days after 
such notice is given or until the expiration date of 
[the existing agreement], whichever occurs later.’’ 


Finally, this Section expressly states that 


“Any employee who engages in a strike within the 
sixty-day period specified in this subsection shall lose 
his status as an employee of the employer engaged in 
the particular labor dispute, for the purposes of Sec- 
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tions $, 9, and 10 of this Act, as amended, but such 
loss of status for such employee shall terminate if 
and when he is reemployed by such employer.’’ 


As noted by the Board in its brief (p. 27) ‘‘there is no 
evidence that a copy [of the notice of existence of a labor 
dispute] was actually filed with the State agency,’’ in con- 
formity with Section 8(d)(3) of the Act.‘ Given this cir- 
cumstance, it follows that the economic strike which began 
at Midnight, June 30, violated Section 8(d) (4) of the Act; 
for, as noted by this Court: 

“Tf the union fails to give any notice under Section 
8(d)(3) . .. it would seem reasonable to consider the 


strike a violation of Section 8(d) (4), even though the 
strike occurs after the 60-day cooling-off period.”’ 


Local Union 219, Retail Clerks’ Int’l. Ass’n v. NLRB, 265 
F. 2d 814, 818 (D. C. Cir. 1959) ; United Furniture Workers 
of America v. NLRB, 336 F. 2d 738, 741 (D. C. Cir. 1964). 
It follows, further, that since the strike violated Section 
8(d)(4), the loss of status provision contained in Section 
8(d) becomes operative. 


Since the latter provision specifies that each striker lost 
his status ‘‘as an employee of the employer . .. for the 
purposes of sections 8, 9, and 10’’ of the Act, it is clear 
that the Board has exceeded its powers in directing that 
these same individuals be reinstated with back pay to 
July 1, 1963. Accordingly, the Companies submit that this 
Court must set aside such unwarranted provisions of the 
Order. 


17. The Trial Examiner, in findings apparently affirmed 
by the Board, concluded that the Companies gave no notice 
to either the FMCS or the State agency (J. A. 304-305). 
He found further that the Union gave timely notice to 
FMCS, but did not find that such notice was given by that 
party to the state agency. As he pointed out (J. A. 305, n. 
12) the State of Illinois does maintain an agency to ‘‘me- 
diate and conciliate disputes’’ within the meaning of Sec- 
tion 8(d)(3) of the Act. 


29 


D. The Board’s Order Is Improper Even Assuming, Ar- 
guendo, That the Strike Was an Unfair Labor Prac- 
tice Strike. 


Assuming, contrary to the evidence contained in the 
record, that the strike which began at Midnight, June 30 
was an unfair labor practice strike, that portion of the 
Board’s order which directs the Companies to reinstate 
the strikers with back pay from July 1, 1963 is still im- 
proper and unwarranted. 


Under well established Board precedents, it is clear that 
‘can employer is obligated to reinstate unfair labor prac- 
tice strikers upon their unconditional request, discharging, 
if necessary, any replacements in order to provide work 
for the strikers.’? Allegheny Pepsi-Cola Bottling Co., 
134 NLRB 388, 403-404 (1961) (emphasis added). Where 
a request is made which is not unconditional, the employer 
has ‘‘no legal obligation to honor the requests and its re- 
fusal to reinstate the strikers [is] not violative of the 
Act.’? Id., at 404. Given this rationale, it is clear that 
the Board’s Order directing reinstatement and back pay 
computed from July 1, 1963 is wholly improper even if 
the strike is considered an unfair labor practice strike. 


The Trial Examiner further found that, on July 24, 
1963, the Union, through Levinson, its attorney, stated to 
Company representatives that the ‘‘drivers were unre- 
servedly offering to return to work under the terms and 
conditions contained in the collective bargaining agree- 
ments existing between the Companies and the Union on 
June 30, 1963.”’ (J. A. 303, 82.) This request was referred 


18. As already noted, the Board made no such finding. 
The complaint alleged, however, that it was an unfair labor 
practice strike. General Counsel’s Exhibit 1K, { XI (In- 
advertently omitted from the Joint Appendix and repro- 
duced in the Appendix attached hereto). 
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to in a subsequent letter sent to the Companies on Septem- 
ber 9, 1963. Given the authorities already cited, it would 
appear that if the strike was an unfair labor practice 
strike, the strikers would have become entitled to reinstate- 
ment as of July 24 only if the request to return made 
that day can properly be regarded as unconditional. 


The Companies submit that this request, and the sub- 
sequent request which incorporated its terms by reference, 
was not unconditional because it was entirely ‘‘conditioned 
upon removing the cause of the strike.”’ Allegheny Pepsi- 
Cola Bottling Co., 184 NLRB 388, 404 (1961). In this con- 
nection, the decision of the Board in Texas Foundries, Inc., 
101 NLRB 1642 (1952) reversed on other grounds, 211 
F. 2d 791 (Sth Cir. 1954) is relevant. In that case, the 
Board was confronted, inter alia, with a situation wherein 
an employer refused to bargain with the lawful majority 
representatives of its employees—an action which, the 
Board found, precipitated an unfair labor practice strike. 


Subsequently, the Union made an offer on behalf of its 
members to return to work, which was refused. In pass- 
ing upon this aspect, the Trial Examiner, in rulings affirmed 
by the Board, stated: 


“Ordinarily, there can be no refusal without an ef- 
fective application, and to be effective the application 
must be in such form as to make it clear that, without 
more being done, the strikers are prepared upon ac- 
ceptance of their reinstatement application immedi- 
ately to return to work and terminate their strike 
activity . . . [This] reinstatement request was not 
unconditional, for the return to work was also made 
dependent upon the [employer’s] agreement to bar- 
gain. It was no less conditional because the [em- 
ployer] was then under a legal duty to bargain with 
the Union; for it required the [employer], as a con- 
dition to the Union’s termination of the strike, both to 
remedy the very unfair labor practice against which 
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the strike was directed and to abandon the legal posi- 
tion it was asserting.’? 101 NLRB at 1680 (emphasis 
added). 


See also, Albert Love Enterprises, 66 NLRB 416, 424 
(1946). 


In light of the fact that the Board, in the instant case, 
has found that the Companies violated the Act by threaten- 
ing to and subsequently suspending a collective bargaining 
agreement, it is clear that, by conditioning the offer to 
return upon reinstatement of that agreement, the Union, 
in a very real sense, conditioned the offer upon the Com- 
panies remedying the alleged unfair labor practice. In- 
deed, it should be noted that the remedy enunciated by the 
Board in its Order is precisely that which the Union raised 
as a condition for returning to work: ‘‘reinstate, and con- 
tinue to operate under, the contract in effect on June 30, 
1963.”’ (J. A. 328-329.) 


Given these circumstances, it is clear that even if this 
were an unfair labor practice strike the offer to return set 
forth in the record was conditional and did not constitute 
an ‘effective application”? to return. Furthermore, since 
“there can be no refusal without an effective application,” 
Texas Foundries, Inc., 101 NLRB at 1680, the Companies 
were under ‘‘no legal obligation to honor the request and 
[their] refusal to reinstate the strikers was not violative 
of the Act.” Allegheny Pepsi-Cola Bottling Co., 134 
NLRB at 404. 


Based upon the foregoing, the Companies submit that 
even if it be assumed that the strike was an unfair labor 
practice strike, that portion of the Board’s Order direct- 
ing reinstatement of the strikers with back pay is con- 
trary to law and must be set aside. 
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CONCLUSION. 


On the basis of the foregoing facts, arguments and au- 
thorities, the Companies respectfully request that this 
Honorable Court set aside the Order of the National Labor 
Relations Board, in its entirety. 


Respectfully submitted, 


Buve Cas Compayy and 
Vitiace Cas Company, 
By Cuartes L. Bucy, 
GauL, Lane & PowELL, 
1250 Connecticut Avenue, 
Washington, D. C. 20036, 


Ricuarp L. Marcus, 
SryFartH, SHaw, FarrwEaTHeR & 
GERALDSON, 
111 West Jackson Boulevard, 
Chicago, Illinois 60604, 


Rownatp E. STAcKter, 
Srackuer, LEVINFELD, Levy & STACKLER, 
11 South La Salle Strect, 
Chicago, Illinois 60603, 
Their Attorneys. 


APPENDIX. 


General Counsel’s Exhibit 1C (excerpts) : 


{2(d) ‘On July 2, 1963, the employer in bad faith 

and not for the purpose of reaching an agree- 
ment, unilaterally made an offer for the pur- 
pose of terminating the strike then and there 
existing and conditioned the economic offer 
upon the termination of the strike, which offer 
involved a substantial reduction in wages to 
the employees.”’ 
“On and after June 30, 1963, and while the 
employees were on strike, the employer of- 
fered to the striking employees and others 
terms and conditions of employment substan- 
tially higher than those offered to the charging 
party.”’ 


General Counsel’s Exhibit 1E, paragraph IX(d): 


‘‘Respondents, by offers of economic benefits, solicited 
striking employees engaged in a strike, to return to 
work and abandon the Union, thereby undermining 
the Union and attempting to destroy its majority.’’ 


General Counsel’s Exhibit 1E, paragraph X: 


“‘On or about July 1, 1963, the employees of Respond- 
ents ceased work concertedly and went out on strike, 
and since that date have engaged in, and are engaged 
in such concerted work stoppage and strike.’’ 


General Counsel’s Exhibit 1E, paragraph XI: 


“‘The strike described above in paragraph X was 
caused and prolonged by the unfair labor practices of 
Respondents, described above in paragraphs VII and 
IX.”’ 
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In their answering brief, the Companies do not con- 
test the Board’s findings that in requiring their driv- 
er employees to execute lease agreements, purported- 
ly as independent contractors, the Companies violated 
Section 8(a) (1) and (3) of the Act (Bd. Br. 27-30). 
Nor do they dispute the finding that by failing to 
notify the conciliation agencies of the contract termi- 
nation, as required by Section 8(d) of the Act, the 
Companies violated Section 8(a) (5) (Bd. Br. 24-27). 
The Companies do question the finding that they also 
violated Section 8(a) (5) by their conduct during bar- 
gaining. We submit, however, that the Companies’ 
absolute refusals to discuss new contract terms on the 
false ground that the drivers would not be employees 
after June 30, 1963 (Bd. Br. 4-5) cannot be dis- 
missed, as the Companies seek to do, by characteriz- 


ing them as “unfortunate” statements, perhaps in 
“bad taste” (Br. 15-17). Cf. Local 833, UAW-AFL- 
CIO v. N.L.R.B., 112 App. D. C. 107, 114, 300 F. 2d 
699, 706, cert. denied, 370 U.S. 911.1. In any event, 


1In making this argument, the Companies apparently ac- 
cept, as they had for the purposes of the argument made 
earlier in their brief (p. 10, n. 3), the Board’s finding that 
the drivers, by executing the lease agreements, did not in 
fact become independent contractors, but retained their status 
as employees. If the Companies had actually contracted out 
the work in order to avoid bargaining with the Union, how- 
ever, that conduct also would have violated not only Section 
8(a) (3), but also Section 8(a) (5), as the Board found (J.A. 
325-326, n. 5). See N.L.R.B. v. Kelly & Picerne, 298 F. 2d 
895, 898 (C.A. 1) ; N.L.R.B. V. National Food Stores, Inc., 332 
F, 2d 249, 252 (C.A. 7); Town & Country Mfg. Co, V. 
N.L.R.B., 316 F. 2d 846 (C.A. 5). See also, N.L.R.B. Vv. Ex- 
press Publishing Co., 312 U.S. 426, 437. Thus, the actual 
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however, whether or not the Company also violated 
Section 8(a)(5) in this respect, the terms of the 
Board’s order would remain unchanged. According- 
ly, in place of the broad issues stipulated by the par- 
ties as properly before this Court (J.A. 2), the Com- 
panies’ brief really raises only two questions, both of 
which are significant here only insofar as they affect 
the contents of the Board’s order: 


I. Whether the Companies’ unilateral changes in 
conditions of employment involved mandatory bar- 
gaining subjects. 

II. Whether the drivers’ refusals to execute lease 
agreements as “independent contractors” renders in- 
appropriate an order requiring the Companies to offer 
them reinstatement with backpay. 


1. The Board’s order, read in connection with the 
decision, requires that in the future the Companies 
bargain with the Union before making changes in 
working conditions comparable to those effected uni- 
laterally here. This portion of the order assumes, of 
course, that such future changes are lawfully moti- 
vated. 

As the Companies tacitly acknowledge (Br. 10-11), 
a decision to make their drivers independent con- 
tractors would clearly be bargainable—that is, a 
mandatory subject of bargaining. For the Supreme 
Court in Fibreboard Paper Products Corp. v. 
N.L.R.B., 379 U.S. 203, 215 expressly declared bar- 
gainable “the replacement of employees in the exist- 


status of the drivers after June 30 affects only the theory of 
the violation in this respect. 
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ing bargaining unit with those of an independent con- 
tractor under similar conditions of employment.” The 
only additional “change” even arguably effected by 
the leasing agreement was to substitute a new wage 
and benefit plan—that is, instead of 42.5 percent of 
all fares, plus fringe benefits, the driver was to re- 
ceive 50 percent of all fares, pay for gas, and re- 
ceive no fringe benefits. The Companies did not di- 
vest themselves of their franchises, the ownership of 
their cabs, or their dispatching and maintenance fa- 
cilities, As the Board found, the decision to make 
such a change is clearly bargainable.’ 

The Companies now assert (Br. 11) that their in- 
terest in changing “the basic direction and structure 
of the enterprise” completely outweighed the employ- 
ees’ interest in their wages. This contention, how- 
ever, depends for authority on cases which involved 
significantly different management determinations. 
In N.L.R.B. v. Royal Plating & Polishing Company, 
350 F. 2d 191, 195-196 (C.A. 3) the court held that 
where the plant was, in effect, taken by eminent do- 
main, the employer did not have to bargain about 
whether to reopen elsewhere. The court contrasted 


2 See, in addition to the cases cited in our main brief (pp. 
29, 33-34), N.L.R.B. Vv. Johnson, —— F. 2d (C.A. 9, 
No. 20,760, decided October 17, 1966, 63 LRRM 2331), en- 
forcing 155 NLRB No. 65, in which the employer, engaged in 
the sale and installation of floor coverings, unilaterally termi- 
nated all the installer-employees and contracted out their 
work. The court affirmed the Board’s holding that the em- 
ployer thereby breached his bargaining duty, and enforced 
the Board’s order requiring the employer to reinstate the 
employees, as installers, with backpay. 
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such a decision with the sort of “cost-cutting decisions 
[like decreasing fringe benefits, which] are suitable 
for resolution within the collective bargaining frame- 
work.” Similarly, in N.L.R.B. v. William J. Burns, 
346 F. 2d 897 (C.A. 8), the court held that the em- 
ployer’s determination to cease all operations in a 
geographic area was not bargainable, contrasting 
that determination with the one in Fibreboard, where 
the employer continued to have the same work per- 
formed. In N.L.R.B. v. Adams Dairy, Inc., 350 F. 
2d 108, 111 (C.A. 8), cert. denied, 382 U.S. 1011, 
the court held that the employer’s decision to sell all 
of its milk to dealers rather than to its former cus- 
tomers, thereby recouping the investment in trucks 
and equipment, was not bargainable. Since the Com- 
panies’ decision related primarily to the drivers’ 
fringe benefits, did not terminate any operation, and 
effected no withdrawal of capital, this case is without 
any of the special circumstances deemed significant 
in the cases on which the Companies rely.° 

The Companies seek (Br. 13-14) to characterize the 
second unilateral change—that is, the reduction of the 
meter rate from 40 to 30 cents—as a decision with 
respect to “price policy.” The immediate impact of 


3In Ozark Trailers, Inc., 161 NLRB No, 49, 68 LRRM 1264 
October 27, 1966, involving an employer’s unilateral deter- 
mination to shut down an entire plant, the Board indicated its 
disagreement with the proposition that where the employer’s 
decision involves basic changes in the capital structure or 
the relocation of an enterprise, Fibreboard requires negotia- 
tions only as to the effect of the employer’s determination. 
As noted above, however, that question is not raised by the 
facts here. 
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the decision, however, was to reduce the driver’s 
wages for the same work by 25 percent. In other 
words, since the Companies chose to make a driver’s 
income directly dependent on the amount of the fare, 
the decision to change the fare is also one of “wage 
policy.” As a source of labor unrest, such a decision 
would appear to rank with a change from hourly 
wages to piece rates, even though such a change, like 
the one here, could eventually lead to higher earnings 
for additional work. Thus, Company officials testi- 
fied that they made the change in the belief that more 
people would use taxis and the increase in trips would 
eventually more than make up the difference in pay, 
although the drivers would, of course, have to work 
more. Whether or not the expectation proved correct, 
however, the immediate impact would be loss of driv- 
er income, and no reason appears why the Union 
should not be allowed to offer alternative courses. 
This is particularly so here, since, as the Board ob- 
served (J.A. 294), the Companies do not appear to 
have any factual basis for their expectation that a 
reduction of fares would produce such an increase, 
and the Union could offer expert opinion as to the 
probability of the expected development. 

We submit that the bargainability of such a change 
is properly determined not by labeling the decision 
“price policy,” but by examining “the impact of the 
employer’s unilateral decisions on the employee unit 
involved.” District 50, UMW v. N.L.R.B., 358 F. 2d 
234, 236 (C.A. 4). For as the majority opinion in 
Fibreboard made clear, bargaining is required, not as 
a formality, but “to promote the peaceful settlement 


7 


of industrial disputes by subjecting labor-manage- 
ment controversies to the mediatory influence of ne- 
gotiation” (379 U.S. at 211). An employer determi- 
nation with such direct impact on employee wages is 
bound to affect subsequent labor relations. Of course, 
whether a duty to bargain exists also depends on 
whether the factors which underlie the employer’s 
tentative decision are matters which are “suitable for 
resolution within the collective bargaining frame- 
work” (Fibreboard, 379 U.S. at 213-214), but as we 
show above, the subject here involved is one on which 
the Union should be heard. Moreover, the Companies 
would clearly be obligated to bargain about the effect 
of the change if, for example, the Union sought a 
change in percentages to cushion the shock of reduced 
fares. Cf. N.L.R.B. v. Rapid Bindery Corp., 293 F. 
2d 170, 176 (C.A. 2). Thus, even if we accepted the 
Companies’ position that they could unilaterally re- 
duce fares, they would not be relieved of their duty to 
bargain at that time and in relation to that decision. 
While bargaining about both halves of the wage 
structure—that is, fares and percentages—might 
somewhat delay the institution of new fares, it does 
not appear that the occasion for fare changes arises 
frequently or on short notice. On the other hand, if 
the Companies were allowed to proceed unilaterally as 
to fares, such action would reduce the chances of suc- 
cessful resolution of the dispute, because having post- 
ed the new fares, the employers would, as a practical 
matter, be committed to retain them. Cf. Hast Bay 
Union of Machinists (Fibreboard) v. N.L.R.B., 116 
App. D. C. 198, 201; 322 F. 2d 411, 414. 
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Of course, the obligation to bargain includes no ob- 
ligation to agree, but only the duty to engage in a full 
and frank discussion with the bargaining representa- 
tive. Having made a bona fide effort to explore the 
possible alternatives, if any, that may achieve a mu- 
tually satisfactory accommodation of the interests of 
both the employer and the employees, the Companies 
may implement their decision. In sum, we submit 
that under the specific circumstances here, the Board 
properly held that the Companies are obligated to dis- 
cuss future changes in the meter rate, so long as they 
choose to make that rate a major, direct factor in 
computing employee wages. 

2. The Companies contend (Br. 17-24) that when 
the drivers declined to accept the opportunity to lease 
the taxis, they thereby became “strikers,” even though 
the Companies’ offer was itself discriminatory. 
Hence, the argument runs, the drivers were not en- 
titled to backpay so long as they remained on 
“strike.” As the Companies recognize, in order to 
sustain this position they must overturn the Board’s 
finding that the drivers were discharged on June 30, 
for if they were discharged they could not be “strik- 
ers.” To support their argument, the Companies as- 
sert (Br. 19) that nothing in this record “even re- 
motely indicates an intent on the part of the Compa- 
nies to permanently sever the employment relation- 
ship of even one employee by discharging him” (Br. 
19-23). On June 25, 1968, however, Village Cab 
President Charles Ugaste advised the employees: 
“TA]s of midnight Sunday [June 30] no more cab 
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company. You fellows are no more union. I’m not 
having any more union contract. You are no more 
employees as of Sunday midnight. If you want to 
work, come with me working on a leasing basis, 
50/50, that’s it” (J.-A. 301; 99).* On this record, the 
Board found that the drivers were thereby terminat- 
ed as employees—that is, they were “discharged.” Of 
course, the drivers could have secured reinstatement 
by executing a lease, ostensibly as independent con- 
tractors, and the Companies obviously were willing 
to allow this. But as the Second Circuit observed in 
rejecting a contention virtually identical to that made 
by the Companies here: “[O]ne of the conditions of 
reinstatement was the continuation of the independ- 
ent broker system, which the Board found was under- 
taken to defeat the rights of the salesmen under the 
Act.” N.L.R.B. v. Goya Foods, Inc., 303 F. 2d 442, 
443 (C.A. 2), cert. denied, 371 U.S. 911. 


+ This was not a slip of the tongue. When on July 24, 1963, 
the Union offered to return the drivers to work under the con- 
ditions prevailing on June 30, Company Attorney Stackler 
replied that the Company was not employing any drivers. 
On September 9, 1963, when the Union again offered to re- 
turn the drivers “without condition,” Stackler replied that all 
employees were terminated on June 30, but “former em- 
ployees ... who qualify may lease cars from us as independent 
contractors” (J.A. 127, 281). 


5In Goya the employer had discriminatorily discharged his 
salesmen employers, ostensibly because of a plan to use inde- 
pendent brokers, then offered positions as “brokers” to the 
salesmen, who refused them. The Board had found there, 
as here, (sub nom. Unanue & Sons, Inc., 182 NLRB 572, 596) 
that at the time the offer was made the employer “was still in- 
tent on having the salesmen identified as independent brokers 
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As the Companies recognize, the general principle 
applied here and in Goya is that an employer may not 
lawfully impose on employees a requirement that they 
abandon all union activity. For Section 8(a) (3) 
“when it speaks of discrimination in regard to... 
‘condition of employment,’ includes an unreasonable 
and improper condition for retaining employment.” 
N.L.R.B. v. Ra-Rich Mfg. Corp., 276 F. 2d 451, 454 
(C.A. 2).° What the Companies virtually ignore, 
however, is that the insistence on the employees’ ac- 
cepting ostensible independent-contractor status— 
that is, identification as persons without the protec- 
tion of the Act—is itself an “improper condition for 
retaining employment.” This is particularly true 
where, as here, the employer simultaneously announc- 
es that he is thereby ridding himself of the union for 


good. Accordingly, the Companies’ purporting to dis- 
cuss this case entirely in terms of Ra-Rich (Br. 21- 
23), which did not involve falsely imputing independ- 
ent-contractor status to employees, is simply beside 


with the status of independent businessmen or contractors 
even though their actual status was that of employees. ...” 


¢ Accord: N.L.R.B. Vv. Crean, 326 F. 2d 391, 394 (C.A. 7) 
(making withdrawal from the union a condition of employ- 
ment); N.L.R.B. v. Poultrymen’s Service Corp., 138 F. 2d 
204, 211 (C.A. 3) (strikers’ reinstatement conditioned on an 
agreement which was “a negation of the rights to which 
respondent’s employees were entitled under the [Act]”) ; 
N.L.R.B. Vv. Port Gibson Veneer & Box Co., 167 F, 2d 144, 146 
(C.A. 5), cert. denied, 335 U.S. 819 (employment contracts 
used to forestall collective bargaining) ; N.L.R.B. v. Armour 
& Co., 154 F. 2d 570, 571 (C.A. 10), cert. denied, 329 U.S. 
732 (employees need not accept “discriminatory jobs’). 


il 


the point. On the other hand, the Company com- 
pletely ignores Goya which is identical in this respect 
and which we also cited in our opening brief at p. 29. 

The Companies do seek to blunt the thrust of 
Charles Ugaste’s remarks in June by arguing that 
the record reveals no further discrimination against 
the drivers who did accept the Companies offer to 
work as “lessees.” For example, the Companies rely 
(Br. 23) on the absence of any evidence that those 
drivers were required to withdraw from the Union, 
as Supervisor John Ugaste, Jr., had indicated would 
be necessary (J.A. 93-94). An alternative explana- 
tion, however, would be that the employees who ac- 
cepted Charles Ugaste’s offer had so thoroughly 
capitulated that no further pressure was necessary to 
prevent exercise of their statutory rights. Signifi- 


eantly, the record reveals no revived activity on the 
part of this group. In any event, Ugaste never re- 
tracted his remarks, and in the absence of a retrac- 
tion, his position in June remained the Companies’ 
position throughout the relevant period.’ 


7 As the Companies recognize (Br. 24-31) overturning the 
Board’s finding in this respect would present this Court with 
the question whether the “strike” was an unfair labor prac- 
tice strike. No doubt the Companies’ refusal to bargain and 
its other unfair labor practices were not the sole factor in 
the employees’ decision not to accept the lease agreements. 
“But if an unfair labor practice ha[s] anything to do with 
causing the strike, it [is] an unfair labor practice strike.” 
General Drivers and Helpers Union Local 662 v. N.L.R.B., 
112 App. D.C. 323, 326, 302 F. 2d 908, 911, cert. denied, 321 
U.S. 827. Accord: N. \L.R.B. V. Comfort, Inc., 365 F. 2d 867, 
873-874 (C.A. 8); N.L.R.B. V. My Store, Inc., 345 F. 2d 494, 
498 (C.A. 7), cert. denied, 382 U.S. 927. On this record, the 
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CONCLUSION 


For the reasons set forth herein, as well as those 
in our main brief, we submit that the petitions for re- 
view should be denied, and that the Board’s order 
against the Companies should be enforced in full. 
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Companies can hardly contend that their unfair labor prac- 
tices had nothing to do with the employees’ refusal to work. 
Accordingly, the Companies’ contention (Br. 27-28) that the 
Union had breached Section 8(d) is unavailing, because that 
section does not apply to unfair labor practice strikes. Mastro 
Plastics Corp. Vv. N.L.R.B., 350 U.S. 270, 285-287. While 
contending (Br. 29-31) that the employees were not entitled to 
reinstatement on the basis of their first offer to return to 
work, which was conditioned on the Companies’ remedying 
their unfair labor practices, the Companies ignore the em- 
ployees’ second request for reinstatement, on September 9, 
1968, which was “without condition” (J.A. 304; 127, 279- 
280). Accordingly, accepting the Companies’ contention would 
raise the further question as to the effect of this offer on their 
status. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented were formulated in the prehearing 
conference stipulation and set forth at p. 2 of the Joint Appen- 
dix are: 

A. The issue in No. 20110 is as follows: 

1. Whether the Board erred in finding that the Companies 
did not violate Section 8(a)(5) by their refusal to permit an 
inspection of their financial records by the Union and by find- 
ing it unnecessary to decide whether the Companies unlawfully 
refused to bargain with respect to severance pay and its de- 
mand for a driver’s damage bond in violation of Section 
8(a) (5). 

B. The issues in Nos, 20148 and 20253 are: 

1. Whether the record considered as a whole supports the 
Board’s findings that the Companies violated Section 8(a) (1) 
of the Act by threatening employees with reprisals and prom- 
ising them benefits to induce them to abandon representation 
by the union. 

2. Whether the record considered as a whole supports the 
Board’s findings that the Companies violated Section 8(a) (3), 
(5), and (1) of the Act to discharging their driver-employees 
and thereafter requiring drivers to execute a lease agreement, 
purportedly as independent contractors, in order to avoid bar- 
gaining with the Union. 

3. Whether the Board properly found that the Company 
further violated Section 8(a) (5) and (1) of the Act by reduc- 
ing employees’ compensation without notifying and consulting 
with the Union and by terminating its collective bargaining 
agreement without notifying the federal and state agencies as 
provided in Section 8(d) (3) and (4) of the Act. 

4. Whether the Board’s order is valid and proper. 
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2 
COUNTERSTATEMENT OF THE CASE 


No. 20110 is before the Court upon the petition of the 
Union? to review the order of the Board issued on Decem- 
ber 30, 1965, against Blue Cab Company and Village Cab 
Company (“the Companies”) pursuant to Section 10(c) of 
the National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., See. 151, et seg.). The Board’s 
Decision and Order are reported at 156 NLRB No. 67 (J.A. 
284-329). In No. 20148, the Board petitioned for enforce- 
ment of its order. This Court has jurisdiction of the pro- 
ceedings under Section 10 (e) and (f) of the Act.‘ 


I. The Board’s findings of fact 


Briefly, the Board found that the Companies violated Sec- 
tion (a) (1) of the Act by threatening employees with reprisals 
and promising them benefits to discourage their adherence to 
the Union. The Board also found that the Companies violated 
Section S(a) (3), (5), and (1) of the Act by discharging their 
driver-employees and thereafter requiring them to execute lease 
agreements, purportedly as independent contractors, in order 


to avoid bargaining with the Union. The Board finally found 


3Genernl Teamsters, Chauffeurs and Helpers, Local Union No, 782, Int'l 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America. 

7“7.4." references are to the Joint Appendix. “G.C. Exh.” references are 
to exhibits introduced by the General Counsel not designated by the Board 
for inclusion in the Joint Appendix pursuant to paragraph II, 4 of the Pre- 
hearing Conference Stipulation approved by this Court (J.A. 3,5). 

* Subsequent to the Union's petition for review, the Companies filed a 
petition for review in the United States Court of Appeals for the Seventh 
Circuit, which is here on transfer from that Court as No. 20253. The cases 
have been consolidated by this Court for the purposes of briefing and 
argument. 

* Although before the Board the Companies denied that they were covered 
by the Act, they have not raised this issue before the Court. The Board 
found that it had jurisdiction because the Companies deliver taxicab passen- 
gers and shipments to railrond, motor bus and airline terminals and because 
they purchase materials and supplies in interstate commerce (J.A. 286-290). 
The Seventh Circuit has affirmed a decision of the District Court for the 
Northern District of Illinois asserting jurisdiction over the Companies in a 
suit brought by the Union under Section 301 of the Act (29 U.S.C.A. 185). 
General Teamsters, etc., Local No. 782 v. Blue Cab Co., 353 F. 2d 687, 688. 
See also Superior Court y. Yellote Cad, 361 U.S, 373, rvg. 53 Wash. 2d 664, 
333 P. 2d 924. 
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that the Companies further violated Section 8(a) (5) and (1) 
of the Act by reducing employees’ compensation and by intro- 
ducing a different system of paying their employees without 
notifying and consulting with the Union, and by terminating 
their collective bargaining agreements with the Union without 
notifying the federal and state agencies as provided in Section 
8(d) (3) and (4) of the Act. The Board found, however, that 
the Companies did not violate Section 8(a) (5) and (1) by 
their refusal to permit an inspection of their financial records 
by the Union. The facts upon which these findings rest may be 
summarized as follows: 


A. The business of the Companies 


Prior to June 30, 1963, the Companies operated a fleet of 
taxicabs under franchises from the village of Oak Park, a sub- 
urb of Chicago (J.A. 284-285; 20, 87-90, 272). Although 
Charles Ugaste is the president of Village Cab and secretary- 
treasurer of Blue Cab, and his brother John is president of Blue 
Cab and secretary of Village Cab, Charles Ugaste is primarily 
responsible for most of the decisions, including those involving 
labor relations, of both Companies (J.A. 285; 6-7, 45, 208, 247— 


250). Both Companies have their offices, records, garage, and 
all facilities in the same building and at the same address (J.A. 
285; 18, 217-218). The dispatchers and all other members of 
the supervisory staff work both for Blue Cab and Village Cab 
(J.A. 285; 20-21, 41-42, 45). 


B. The unfair labor practices 


1. The Companies refuse to bargain in good faith with the Union by uni- 
lateral cut of wages during bargaining negotiations; termination of collec- 
tive bargaining agreements without serving the notice required by Section 
8(d) (3) and (4) of the Act and refusal to bargain with the Union for the 
period after July I, 1963 

The Companies have had a succession of collective bargain- 
ing agreements with the Union over a period of approximately 

11 years, and the agreements with each Company for the rele- 

vant period are identical (J.A. 290, 297; 128, G.C. Exhs. 2A 

through 2D). The most recent contracts were to remain in 
effect throught June 30, 1963, and from year to year thereafter 

unless at least 60 days prior to that date either party served a 
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notice to amend or terminate the agreements (J.A. 297; 251- 
257, 258). On January 21, 1963, the Companies wrote the 
Union that they wished to terminate the agreements on June 
30, 1963 (J.A. 290-291, 297-298; 29, 105-106, 260, 261). 
Charles Ugaste stated at the hearing that he took this step be- 
cause the Companies could not live with the contract or the 
Union (J.A. 298; 29). On April 28, the Union wrote the Com- 
panies that it desired to open the current wage agreement and 
requested that the Companies meet with it for negotiations. 
Counsel for the Companies replied on April 29, restating their 
intention to terminate the labor contracts (J.A. 298; 106, 262, 
263, 268). 

About the middle of May, John Baggot, business agent of 
the Union, phoned Charles Ugaste and asked for a meeting 
to discuss the contracts that were opened as of June 30, 1963. 
Ugaste told him that he was not bargaining, he was going 
out of the cab business, and after June 30 he would have 
no employees. When Baggot came to Ugaste’s office later 
on the same day, Ugaste stated that he would not negotiate 
a new contract since he was going into the cab leasing busi- 
ness. He rejected Baggot’s suggestion to look at certain 
agreements between the Union and other cab companies that 
operated with driver-lessees and closed the discussion with 
the statement that “after July 1 there would be no union em- 
ployees * * *.” (JA. 208, 326; 31-32, 36, 106-107, 134.) 

On May 27, 1963, the Union wrote the Federal Mediation 
and Conciliation Service that it had an unresolved dispute with 
the Companies (J.A. 299; 108, 276-277). The Companies 
never notified the federal service or the Department of Labor of 
the State of Illinois of their intention to terminate the labor 
agreements (J.A. 304; 30, 243-244). In response to @ call by 
Commissioner Bowen of the federal service, however, Stackler, 
the Companies’ attorney, phoned Bowen to discuss the matter. 
He stated on this occasion that the Companies did not care to 
use the Federal Mediation and Conciliation Service because 
their operations did not affect interstate commerce in any man- 
ner (ibid. and J.A. 244), Commissioner Bowen called a meet- 
ing in his office for June 24. The Companies appeared but 
refused to participate in any discussion on the ground that to do 
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so would constitute an admission that they were engaged in 
interstate commerce (J.A. 299, 305; 74-75, 122-123). When 
the meeting was recessed to a hotel room, without the presence 
of the Commissioner, Charles Ugaste and Stackler told the 
Union representatives that there was no reason for the Com- 
panies to be present because they would be out of business by 
July 1, and would have no more employees (J.A. 299; 76-78). 
Following this conference, the Union members voted to strike if 
@ new contract was not obtained from the Companies by June 
30 (J.A. 300; 123-124). 

At a conference between Charles Ugaste and Baggot, held 
shortly after June 25, Ugaste proposed a reduction of the 
drivers’ commission rate from 47.5 to 42.5 percent and a-re- 
quirement that each driver post a bond to cover accidents (J.A. 
300; 124, 133). At the same time, Ugaste announced that the 
Companies planned to reduce their fares from 40 to 30 cents per 
mile (J.A. 300; 51, 124). When Baggot pointed out that the 
cut in the drivers’ commission coupled with the reduction of the 
mileage rate would decrease the drivers’ earnings by 30 per- 
cent, Ugaste replied “I don’t know why I made this offer. I 
don’t want the Union or any part of it and would never sign 
2 contract with the Union” (J.A. 301; 124, see J.A. 230).° 

On July 1, the Companies reduced the meter rate on cab 
fares from 40 to 30 cents per mile, without any negotiations 
with the Union, thereby reducing drivers’ earnings which, as 
stated, consisted of a percentage of the fares (J.A. 294, 308; 
51-52, see J.A. 144-145, 158-159). On the same day, Ugaste 
proposed to Baggot in writing that the drivers receive a com- 
mission of 43.5 percent, and that each driver should furnish a 
$100 bond for accidents (J.A. 301-302; 125-126, 236, 278). 
The Union members in the Companies’ employ voted to reject 
the offer (J.A. 302; 182). On the same day the Companies 
began operations under driver-lease arrangements (see znjra, 
pp. 9-10), and the Union started picketing (J.A. 302; Tr. 382- 
383, inadvertently omitted from the printed record). 


*¥For a subsequent meeting between Charles Ugaste and some drivers, 
see infra, p. 8. 
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notice to amend or terminate the agreements (J.A. 297; 251- 
257, 258). On January 21, 1963, the Companies wrote the 
Union that they wished to terminate the agreements on June 
30, 1963 (J.A. 290-291, 297-298; 29, 105-106, 260, 261). 
Charles Ugaste stated at the hearing that he took this step be- 
cause the Companies could not live with the contract or the 
Union (J.A. 298; 29). On April 23, the Union wrote the Com- 
panies that it desired to open the current wage agreement and 
requested that the Companies meet with it for negotiations. 
Counsel for the Companies replied on April 29, restating their 
intention to terminate the labor contracts (J.A. 298; 106, 262, 
263, 268). 

About the middle of May, John Baggot, business agent of 
the Union, phoned Charles Ugaste and asked for a meeting 
to discuss the contracts that were opened as of June 30, 1963. 
Ugaste told him that he was not bargaining, he was going 
out of the cab business, and after June 30 he would have 
no employees. When Baggot came to Ugaste’s office later 
on the same day, Ugaste stated that he would not negotiate 
@ new contract since he was going into the cab leasing busi- 
ness. He rejected Baggot’s suggestion to look at certain 
agreements between the Union and other cab companies that 
operated with driver-lessees and closed the discussion with 
the statement that “after July 1 there would be no union em- 
ployees * * *.” (J.A. 298, 326; 31-32, 36, 106-107, 134.) 

On May 27, 1963, the Union wrote the Federal Mediation 
and Conciliation Service that it had an unresolved dispute with 
the Companies (J.A. 299; 108, 276-277). The Companies 
never notified the federal service or the Department of Labor of 
the State of Illinois of their intention to terminate the labor 
agreements (J.A. 304; 30, 243-244). In response to a call by 
Commissioner Bowen of the federal service, however, Stackler, 
the Companies’ attorney, phoned Bowen to discuss the matter. 
He stated on this occasion that the Companies did not care to 
use the Federal Mediation and Conciliation Service because 
their operations did not affect interstate commerce in any man- 
ner (ibid. and J.A. 244). Commissioner Bowen called a meet- 
ing in his office for June 24. The Companies appeared but 
refused to participate in any discussion on the ground that todo 


5 


so would constitute an admission that they were engaged in 
interstate commerce (J.A. 299, 305; 74-75, 122-123). When 
the meeting was recessed to a hotel room, without the presence 
of the Commissioner, Charles Ugaste and Stackler told the 
Union representatives that there was no reason for the Com- 
panies to be present because they would be out of business by 
July 1, and would have no more employees (J.A. 299; 76-78). 
Following this conference, the Union members voted to strike if 
@ new contract was not obtained from the Companies by June 
30 (J.A. 300; 123-124). 

At a conference between Charles Ugaste and Baggot, held 
shortly after June 25, Ugaste proposed a reduction of the 
drivers’ commission rate from 47.5 to 42.5 percent and a re- 
quirement that each driver post a bond to cover accidents (J.A. 
300; 124, 133). At the same time, Ugaste announced that the 
Companies planned to reduce their fares from 40 to 30 cents per 
mile (J.A. 300; 51, 124). When Baggot pointed out that the 
cut in the drivers’ commission coupled with the reduction of the 
mileage rate would decrease the drivers’ earnings by 30 per- 
cent, Ugaste replied “I don’t know why I made this offer. I 
don’t want the Union or any part of it and would never sign 
a contract with the Union” (J.A. 301; 124, see J.A. 230).° 

On July 1, the Companies reduced the meter rate on cab 
fares from 40 to 30 cents per mile, without any negotiations 
with the Union, thereby reducing drivers’ earnings which, as 
stated, consisted of a percentage of the fares (J.A. 294, 308; 
51-52, see J.A. 144-145, 158-159). On the same day, Ugaste 
proposed to Baggot in writing that the drivers receive a com- 
mission of 43.5 percent, and that each driver should furnish a 
$100 bond for accidents (J.A. 301-302; 125-126, 236, 278). 
The Union members in the Companies’ employ voted to reject 
the offer (J.A. 302; 182). On the same day the Companies 
began operations under driver-lease arrangements (see infra, 
pp. 9-10), and the Union started picketing (J.A. 302; Tr. 382— 
383, inadvertently omitted from the printed record). 


*For a subsequent meeting between Charles Ugaste and some drivers, 
see infra, p. 8. 
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2. Interference, restraint and coercion 
a. Charles Ugaste 


About June 27, 1963, Ugaste asked Driver Cohen if he would 
like to work under the new lease arrangement and receive 50 
percent of the bookings. After Cohen replied that he would 
let the Union decide the matter, Ugaste declared: “After the 
first of the month there will be no union and we will close the 
doors if we have to” (J.A. 318; 53-54). While Driver Pope 
was on picket duty he talked twice with Ugaste. On or about 
July 7, Ugaste told him: “You know you will be out here when 
the snow is on the ground before I’ll sign another union con- 
tract.” About a week later, Ugaste asked Pope when the men 
were coming back to work. Pope gave a noncommittal re- 
sponse, whereupon Ugaste told him: “You might as well [come 
back to work] * * * because there will never be another union 
in here; might as well come back to work * * * nobody is 
going to tell me how to run my business.” (J.A. 313; 64.) 

Cohen was on the picket line about July 10 when he noticed 
Charles Ugaste sweeping out a cab and jokingly asked him 
whether the new labor contract had a provision that the 
president of the company had to clean cabs. Ugaste re- 
plied with an obscene epithet and added: “There will be no 
Union contract at any time.” (J.A. 313-314; 55, see J.A. 
227.) Another driver, Dunkovich, was approached by Ugaste 
while picketing the plant during the third week of July. 
Ugaste told him that the driver-lessees “were making a killing,” 
and when Dunkovich replied that he was still a union man 
and if the driver-lessees wanted to work they could do so, 
Ugaste told him that “he wanted to run his own company, 
* * * it was his business, and he was tired of the Union run- 
ning his business” (J.A. 314; 102-103). 


b. Other supervisory employees 


About the middle of June 1963, the Companies posted a no- 
tice on the bulletin board that as of July 1, Blue Cross hos- 
pitalization insurance for drivers would be discontinued (J.A. 
311; 39). When Driver Roberson questioned Supervisor John 
Ugaste, Jr., (J.A. 311; 48-4), about the announcement, the 
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latter told him: “July 1 there would be no more union drivers, 
so there would be no more pay checks to take the dues out of” 
(J.A. 311; 92-93, see J.A. 203). A few minutes later, Ugaste, 
Jr., told the employee the announcement need not affect him, 
and if he wanted to he could continue working on a 50-50 lease 
basis but that there would be “no more union members” and 
the drivers would have to take out a withdrawal card from the 
Union (ibid., and J.A. 93-94). Roberson then asked what 
would happen if the parties agreed on a new labor contract 
before July 1, and Ugaste, Jr., told him “not to worry about 
this because there would never be another union contract” 
(ibid.). 

Driver Pope, while at the garage on June 28, was asked by 
supervisor James Bennett, the son-in-law of Charles Ugaste 
(J.A. 312; 44-45, 199-200), where he would work on July 1 
(J.A. 312; 62). When Pope replied that he expected to con- 
tinue working for the Companies, Bennett stated: “Well there 
won’t be any more Union here * * * you will be out of a job 
Monday but I want to show you the new contract” (J.A. ibid. 
and see J.A. 199-202). Although Pope disclaimed any interest 
in the matter, Bennett obtained a copy of the lease agree- 
ment from the office and gave it to Pope with the statement: 
“Look it over, better deal than you are getting now * * * 
you're going to get 50 percent” (zbid.). On or about June 29, 
Pope reported for work and asked Supervisor Ugaste, Jr., what 
cab he should take out. Ugaste, Jr., replied: “* * * Take any- 
thing, you are only going to be here two more days anyway” 
(J.A. 312; 62). On July 1, after the picketing of the garage 
by the Union started, Ugaste, Jr., told Pope, who had joined 
the pickets: “If you come back to work * * * T’ll give you 10 
days free, everything in your book you can keep, and I’ll buy 
the gas” (ibid.). 

Rozmus, a driver employed by Village Cab, received a phone 
call from Dispatcher Kane, a supervisor (J.A. 311; 44), after 
the Union had called the strike. Kane asked him whether he 
wanted to make some moncy and when Rozmus answered that 
he did, Kane told him: “Come back to work and you can keep 
all of your bookings and the gas will be paid for by us * * *.” 
(J.A. 313; 68-69, see J.A. 211-212.) 
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3. The discharge of the drivers and offer to reemploy them as “independent 
contractors” 


As stated, Charles Ugaste told Baggot about the middle of 
May that “after July 1, there would be no union employees” 
(supra, p. 4), and on June 25, he again declared that he would 
never sign 2. contract with the Union (supra, p.5). On June 
28, the Oak Park Chief of Police arranged for a meeting be- 
tween several drivers of the Companies, Baggot, and Ugaste 
(J.A. 801, 326-327; 96, 98-99, 101, 125). Ugaste again offered 
them a 42.5 percent commission rate, coupled with the $100 
bond on “a take it or leave it” basis (ibid.). When drivers 
asked him whether he was willing to drop the demand for the 
bond and reduce the cut in the rate to 43.5 percent, Ugaste re- 
fused and terminated the meeting with the following state- 
ment: “As of midnight Sunday no more cab company. You 
fellows are no more union. I’m not having any more union 
contract. You are no more employees as of Sunday midnight. 
If you want to work come with me working on a leasing basis, 
50/50, that’s it.” (J.A. 301; 99.) 

When negotiations between the parties and their attorneys 
resumed on July 24, Stackler stated that the Companies’ rep- 
resentatives were present only for the purpose of negotiating 
the Companies’ going out of business on July 1, and admitted 
that they were advertising for drivers on a lease basis (J.A. 302- 
303; 79-80, 127). When Union Attorney Levinson asked 
whether the Companies were willing to bargain about severance 
pay, Stackler declined for the Companies on the ground that 
the contract had no such provision and that all of the Union’s 
rights “died with the [terminated] contract” (J.A. 303; 79-80, 
85, 127). When Levinson thereupon offered return of all 
drivers to work under the conditions prevailing on June 30, 
1963, Stackler replied that the Companies were not employing 
any drivers (J.A.303; 81-82). 

On September 9, 1963, the Union, by letter, again offered the 
return of all drivers to work (J.A. 304; 127, 279-280). In his 
reply, Attorney Stackler stated that all drivers who were form- 
erly employed had their employment terminated as of June 30, 
1963, and any of “our former employes * * * who qualify may 
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lease cars from us as independent contractors” (J.A. 304; 127, 
281). 


4. The Companies’ operation under the lease agreements 


Beginning July 1, 1963, the Companies hired drivers to work 
under a “Independent Contractor Lease Rental Agreement” 
(J.A. 292, 325-326; 33-35).° Under the agreements, each com- 
pany leases a cab to the driver “lessee” for a maximum period 
of 24 hours. During the term of the lease the driver agrees to 
purchase the gasoline and pay as rental 50 percent of its gross 
fares. The driver also agrees to post a $100 cash bond to pro- 
tect the Company against loss or damage, and the Company 
provides the insurance required by the Village of Oak Park. 
The lease provides that it does not create the relationship of 
principal and agent or of employer and employee. (J.A. 264— 
267.) 

The cabs bear the name and insignia of the Companies (J.A. 
148, 157, 159, 175). Although the lease states that the drivers 
have complete control over their vehicle, none who testified 
on this matter carried any advertising, and Driver Wagner 
stated that he did not believe he was entitled to do so (J.A. 293; 
143. 157, 175, 182). The crivers have no control over the 
amount they can charge since the cabs have meters and the 
rate is fixed by the Companies (J.A. 294; 51, 144-145, 159). 
Some drivers are also assigned “contract work,” where the Com- 
panies and the customer have agreed on a flat rate for certain 
regular transportation jobs (J.A. 204-295; 160-161, 166, 168- 
170). New driver-lessees are issued manuals to guide them 
in the performance of their duties, listing the rules of courtesy 
to be observed, the radio code, and the location of cab stands 
in Oak Park. These manuals are identical with those which 
the Companies issued to their drivers prior to July 1, 1963. 
(J.A. 293; 162-163, 166-167, 179-180, 183.) 

The Companies continue the radio dispatch system they had 
prior to July 1, 1963, and the drivers maintain very close con- 
tact with the dispatcher’s office for information on where to 
pick up customers (J.A. 292; 46-47, 150, 161-162, 179-180, 219- 
220, see J.A. 265). 


*J.A, 264-267. The agreement with Village Cab, not reproduced in the 
joint appendix is identical except as to the name of the “lessor.” 


230-069—66——3 
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Although the lease agreement and Ugaste'’s instructions to 
his supervisors permit the drivers to reject prospective passen- 
gers announced by the dispatchers, Chief Dispatcher Kane, 
who handles hundreds of calls per day, could remember only 
two instances between July 1, 1963 and the hearing date of 
October 2, 1963, where a driver refused to take a pickup (J.A. 
293; 214-216). Of the four driver-lessees called by the Com- 
pany, Steward and Rogers testified that they had refused calls 
from cab dispatchers (J.A. 292, 325; 141-142, 156-157, 162), 
whereas Wagner stated he never rejected a dispatcher’s order 
(J.A. 180-181). Wagg stated that he received “orders” over 
the radio and had the right to take a pickup instead of the 
order, but he was not asked whether he had ever refused an 
order (J.A. 189-190).? All drivers return their cabs to the 
warage at the end of their work (J.A. 293; 145, 158, 177, 182). 
The Companics continue to maintain and repair the cabs in 
their own shop (J.A. 285; 20, 40. 156). 

Several provisions of the lease (J.A. 264-267) are ignored 
by the Companies (J.A. 293-294). Thus nominally the lease 
is for only a 24-hour period, but no driver was asked to 
sign more than one lease for as long as he drove (J.A. 293; 48, 
146-147, 157 see J.A. 222. 234). None of the driver-lessees was 
required to post the bond provided for in the lease. nor were 
they ever asked to pay a minimum rental as provided for in the 
document or even told the amount of such minimum (J.A. 293- 
294: 146-147. 151, 158, 179. 194, see J.A, 231-232, 239). 

The Board found that the commission drivers did not be- 
come independent contractors and did not lose their status as 
employees under the Act by signing the “lease” agreement 
(J.A. 295-297, 325-326). 


Il. The Board’s conclusions and order 


On the basis of the foregoing facts, the Board found that the 
Companies violated Section 8(a)(5) of the Act in that the 
totality of their course of bargaining made manifest that they 


*Both Steward and Rogers call the dispatcher over the radio about 100 
times a day (J.A. 292; 150, 161-162; Tr. 451, 487-486). Steward always 
calls the dispatcher when he picks up a fare on the street instead of follow- 
ing a dispatcher’s order (J.A. 148-149). 
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failed to comply with the statutory requirement of bargaining 
in good faith (J.A. 307-310). The Board further found that 
the Companies violated Section 8(a) (5) by reducing their em- 
ployees’ compensation; by introducing a different system. of 
payment without notifying and consulting with the Union; 
and by terminating the collective bargaining agreements with- 
out notifying the federal and state agencies as provided in Sec- 
tion 8(d) (3) and (4) of the Act (J.A. 304-306, 325). In 
addition to the foregoing, the Board found that the Companies 
violated Section $(a) (3) and (1) of the Act by terminating 
the employment relationship of their commission drivers on 
July 1, 1963, who refused to accede to the Companies’ demand 
that they abandon their right of representation by the Union 
as a condition to their acceptance as drivers under the lease 
agreements (J.A. 326-327). Finally, the Board found that the 
Companies violated Section 8(a)(1) of the Act by threats, 
promises of benefits, and other acts of interference, restraint 
and coercion described supra, pp. 6-7 (J.A. 311-315). 

The Board found, however, contrary to the Trial Examiner, 
that the Companies did not violate Section 8(a) (5) by refusing 
to permit an inspection of their financial records by the Union 
(J.A. 309-310, 325). The Board also found it unnecessary to 
decide whether the Companies unlawfully refused to bargain 
with respect to severance pay and with respect to their demand 
for a drivers’ damage bond (J.A. 325).* 

The Board's order requires the Companies to cease and desist 
from the unfair labor practices found and from in any other 
manner interfering with, restraining, or coercing employees in 
the exercise of their rights guaranteed under the Act (J.A. 319- 


‘The disagreement between the Board and the Trial Examiner on the 
issue of the inspection of the Companies’ books involves inferences from 
the facts found and conclusions of law and not credibility determinations. 
Concerning the violations of Section 8(2) (3), supra, p. 8, the Trial Ex- 
aminer found (J.A. 304-306), that the Companies had locked out their 
employees while the Board concluded that they had been discharged (J.A. 
326-827). Since the disagreement involves muinly conclusions of law, the 
Trial Examiner's findings on the two issues are not entitled to special 
weight. Universal Camera Corp. Vv. N.LRB., 340 US. $74, 494, 496; Ware- 
housemen & Mail Order Employces, cte. Vv. NL, 112 App. D.C, 280, 
302 F. 2d 865; Int'l Union United Auto, ete. Workers v. N.1.R.B., 120 App. 
D.C, 77, 78, 344 F. 20171, 172. 
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321). Affirmatively, the Board ordered the Companies to bar- 
gain in good faith with the Union; to resume their taxicab oper- 
ations as conducted prior to July 1, 1963; to cancel any lease 
arrangements with their drivers; to reinstate and continue to 
operate under the labor agreements in effect on June 30, 1963, 
until such time as they may lawfully be terminated pursuant to 
the provision of Section 8(d) of the Act; to offer reinstatement 
to the discharged drivers, with backpay ; and to post appropri- 
ate notices (J.A. 319, 328-329). 


SUMMARY OF ARGUMENT 
I 


The Board properly rejected the Companies’ contentions that 
their cab drivers had become independent contractors within 
the meaning of Section 2(3) of the Act, so as to be no longer 
entitled to the full protection of the Act. The drivers’ earnings 
continued to depend on the meter rates unilaterally deter- 
mined by the Companies, and some of them received a share of 
the amounts contracted for between the Companies and their 
customers. They were not engaged in an independent enter- 
prise or distinct occupation but performed a function which 
was indispensable to the Companies’ regular business. They 
did not invest any capital in the occupation in which they 
were engaged, did not hire helpers or alternates, were depend- 
ent for most of their earnings on the Companies’ dispatching 
system, and returned their cabs at the end of their working 
shift to the Companies’ garage. The Companies retained a 
large degree of control over the drivers by the factors men- 
tioned and, additionally, by the rule books given them by the 
Companies, by the limitation of their area of operations and, 
most important, by the terms of the lease permitting the Com- 
panies to dispense of their drivers’ services after 24 hours. 


It 


A. The Companies were under a duty to bargain with the 
Union in good faith for the purpose of arriving at a labor agree- 
ment for the period after June 30, 1963. They violated such 
obligation by refusing to discuss any agreement on the pretext 
that they were going into an independent business; by failing 
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to disclose, and discuss with, the Union the terms of the lease 
agreement they were offering to their drivers for the period 
after June 30, 1963; by making unilateral changes of the meter 
rate; and by making repeated statements that there was no 
point in further meetings, underscored by their refusal, when 
they did meet, to discuss the offer of the Union to have the 
drivers return to work. Their entire actions support the find- 
ing of the Board that they did not desire to reach an agreement 
with the Union but that they wanted to get rid of the Union as 
the representative of their employees. Moreover, the Com- 
panies’ false claim that their drivers had become independent 
contractors was itself a denial of their duty to bargain in good 
faith with the Union. 

B. The Board properly found that the Companies violated 
Sections 8(a)(5) and 8(d)(4) by terminating their labor 
agreements without having served the notices prescribed by 
Section 8(d)(3). The Companies never notified the Illinois 
Department of Labor of the pending dispute, and did not send 
the written notice to the Federal Mediation and Conciliation 
Service required by the published rules of that agency. As this 
Court has held in Local Union 219, Retail Clerks v. N.L.R.B., 


105 App. D.C. 282, 265 F. 2d 814, 818, and in United Furniture 
Workers v. N.L.R.B., 118 App. D.C. 350, 336 F. 2d 738, a union 
violates Section 8(d) (4) by striking without first having noti- 
fied both the federal and the state mediation agencies, and the 
wording as well as the purpose of the law requires the holding 
that an employer violates the Act by terminating the contract 
without filing the required notices. 


Il 


The record supports the finding of the Board that the Com- 
panies, in accordance with their earlier threats, discharged 
their drivers on June 30, 1963, by informing them that they 
could return to work only as “independent contractors”, that 
they could no longer be represented by the Union, and that 
drivers who wanted to work under the lease agreement would 
have to withdraw from the Union. Such action constituted 
discrimination to discourage union membership in violation of 
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Section 8(a) (3) and (1) of the Act. Even if it should be as- 
sumed, arguendo, that the Companies’ drivers became inde- 
pendent contractors, the Board properly found that the Com- 
panies closed down their driving operations and contracted 
them out in order to rid themselves of the Union and to inter- 
fere with the drivers’ rights under the Act. It is settled law 
that an employer's action so motivated violates Section 8(a) 
(3). Town & Country Mfg. Co. v. N.L.R.B., 316 F. 2d 846 
(C.A. 5); N.L.R.B. v. Kelley & Picerne, 298 F. 2d 895 (C.A. 1). 


IV 


A. The Board’s order to reinstate, and to continue to op- 
erate under, the contract in effect on June 30, 1963, until such 
time as the contract has been lawfully terminated, is proper 
in order to achieve a restoration of the situation, as nearly as 
possible, to that which would have obtained but for the Com- 
panies’ unlawful termination of the contract. The order will 
prevent a wrongdoer from benefitting by his own misdeeds and 
will restore to the employees wages and working conditions 
they had under the previous contract. It is in accord with 
the practice of the Board and the courts in other situations 
where employers have unilaterally deprived employees of exist- 
ing benefits in violation of the Act. No special hardship is 
likely to occur by the resumption of the Companies’ operation 
under the labor agreement because they have not divested 
themselves of any of their assets and the lease agreements under 
which they now operate may be terminated at 24 hours’ notice. 

B. The Board properly reversed the Trial Examiner's ruling 
that the Union was entitied to an inspection of the Companies’ 
books. As found by the Board. the Companies did not plead 
inability to pay and there were no other considerations which 
would entitle the Union to examine the Companies’ books. 
The Board properly declined to deal with the Trial Examiner’s 
findings that the Companies had violated Section 8(a)(5) by 
insisting on a driver’s damage bond and by refusing to bargain 
with the Union as to severance pay for drivers separated from 
service. Both findings would be merely cumulative and would 
not affect the scope of the order. 
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ARGUMENT 


I. The Board properly held that the Companies’ cab drivers 
remained employees after June 30, 1963, and did not acquire 
the status of independent contractors 


The Companies based most of the actions here at issue on 
the claim that after June 30, 1963, they no longer had any em- 
ployees represented by the Union, and that their taxicab drivers 
had acquired the status of independent contractors and, there- 
fore, were not entitled to the protection granted by the Act to 
employees. We submit that the contrary finding of the 
Board is supported by substantial evidence on the record. 

Section 2(3) of the Act provides. in relevant part, that the 
term “employee” shall not include “any individual having the 
status of independent contractor.” As this latter term is not 
defined in the Act, it is necessary to look to common law inter- 
pretations of the concept. V.L.R.B. v. Lindsay Newspapers, 
Inc., 315 F. 2d 709, 713 (C.A. 5); N.L.R.B. v. Nu-Car Carriers, 
Inc., 189 F. 2d 756, 757 (C.A. 3), cert. denied, 342 U.S. 919. 
Thus, as the Seventh and the Fifth Circuits have stated, the 
distinction between an employee and an independent contrac- 
tor under Section 2(3) “is found in the nature and the amount 
of control reserved by the person for whom the work is 
done * * *.°) N.L.R.B. v. Phoenix Mutual Life Ins. Co., 167 
F. 2d 983, 985 (C.A. 7), cert. denied, 335 U.S. 845; Deaton 
Truck Line, Inc. v. N.L.R.B., 337 F. 2d 697, 698-699 (C.A. 5), 
cert. denied, 381 U.S. 903; accord: N.L.R.B. v. A. 8. Abell Co., 
327 F. 2d.1, 4 (CLA. 4); N.L.R.B. v. Keystone Floors, Inc., 306 
F. 2d 560, 562-563 (C.A.3). Among the tests pointed out in 
Phoenix, supra, are “the right to hire and discharge persons 
doing the work, the method and determination of the amount 
of payment to the workmen, whether the person doing the 
work is engaged in an independent business or enterprise, 
whether he stands to make a profit on the work of those working 
under him, the question which party furnishes the tools or 
materials with which the work is done, and who has control of 
the premises where the work is done.” The Court further held 
(at 986) that consideration also must be given to other factors. 
such as whether the relationship is of a permanent character 
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and the skill required in the particular occupation. See also 
the various tests listed in Restatement, Agency, 2d, Sec. 220, 
cited in Hoosier Improvement Co. v. U.S., 350 F. 2d 640, 643 
(C.A. 7). Furthermore, the question is one of fact (Creel v. 
Lone Star Defense Corp., 171 F. 2d 964, 967-968 (C.A. 5); 
Hoosier Improvement Co. v. U.S., supra; Lifetime Siding, Inc. 
v. U.S. 359 F. 2d 657, 660 (C.A.2)). In this, as in other areas 
of interpretation of the Act, the Board’s “application of it in 
doubtful situations [is] entitled to weight.” .L.R.B.v. Den- 
ver Building & Construction Trades Council, 341 US. 675, 691- 
692; N.L.R.B. v. Hearst Publications, Inc., 322 US. 111, 128- 
130; Operating Engineers Local Union No. 3 v. N.L.R.B., 105 
App. D.C. 307, 311, 266 F. 2d 905, 909, cert. denied, 361 US. 
864° Insofar as the evaluation of the evidence and the infer- 
ences drawn therefrom is concerned, the Board’s determination 
should be sustained if it is supported by substantial evidence 
on the record considered as a whole. Universal Camera Corp. 
v. N.L.R.B., 340 US. 474, 491; N.L.B.B. v. Northwestern Pub- 
lishing Co., 343 F. 2d 521 (C.A. 7); N.L.R.B. v. Lindsay News- 
papers, Inc., 315 F. 2d 709, 713-714 (C.A. 5); N.L.R.B. v. 
Air Control Products, Inc., 335 F. 2d 245, 252-253 (C.A. 5). 

Tested by the foregoing criteria, the Board was amply justi- 
fied in concluding (J.A. 291-297, 325-326) “that the commis- 
sion drivers did not become independent contractors and did 
not lose their status as employees under the Act by virtue of the 
[Companies’] change to a lease operation on July 1 [1963].” 
The record establishes that the drivers earnings depend on the 
meter rates charged to passengers, which the Companies estab- 
lish and change unilaterally, subject only to approval of the 
municipality under whose franchise they operate (J.A. 294). 
Some of the drivers’ earnings are derived from contractual pay- 
ments agreed on by the Companies with regular customers for 
the hauling of passengers for which the drivers receive a 50 
percent share. Thus they do not have any opportunity for 
profit or loss greater than that afforded any employee who 
works on 2 commission or percentage basis. Such mode of pay- 
ment has been held consistent with an employer-employee 


” See also Drivers etc. Local 695 v. N. 
and Lifetime Siding, supra. 
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relationship. 35 Am. Jur., Sec. 5, p. 448; King v. Southwestern 
Greyhound Lines, 169 F. 2d 497, 499 (C.A. 10), cert. denied, 335 
U.S. 891; see Phoenix, supra, 167 F. 2d at 986-987; Keystone, 
supra, 306 F. 2d at 561. 

The record further shows that the drivers are not engaged 
in an independent enterprise or distinct occupation, but rather 
perform a function indispensible to the Companies’ regular 
business. See Restatement, supra, Sec. 220(2) (h) and (j). 
Far from providing an incidental service, they constitute the 
Companies’ basic working force in f urnishing cab service to the 
public. As the Supreme Court of Illinois held in a case involv- 
ing a very similar “automobile rental contract” between cab 
drivers and a taxicab company (Gladstone Cab Company v. 
Donnelly, 30 Ill. 2d 465, 197 N.E. 2d 3, at p. 7): 

* * * the undisputed facts in this case establish that 
the drivers do render service. They operate the plain- 
tiff's licensed taxicabs. They use the plaintiff’s dis- 
patching facilities, waiting rooms and cab stands. When 
they operate the cabs, the company has income; when 
the cabs are not running there is no income, either to 
the company or the drivers.” 

Although the agreement between the Companies and the 
drivers may be terminated at the end of every 24-hour leasing 
period, the record clearly shows (supra, p. 10) that no driver 
has ever been asked to sign more than one lease agreement. 

It is also important to note that the drivers have no capital 
investment in the enterprise in which they are engaged—that 
is, they do not furnish their own cabs or acquire title to them 
by way of installment payments. See Restatement, supra, 
Sec. 220(2) (b) and (c). They hire no help and, so far as ap- 
pears from the record, none of them uses substitute drivers for 
all or part of his work. They do not have any other source of 
income when operating their cabs, such as advertising (supra, 
p. 9) or charter trips. (Compare United States v. Suk, 331 
US. 704, 707-710, 718-719; Continental Bus System, Inc. v. 


* Accord: Young v. The Indiana Employment Security Board (Appellate 
Court of Indiana), 187 N.E. 2d 489, 491-492. Both cases deal with the defini- 
tion of “employment” and “services” under state unemployment compen- 
sation acts. While they are not controlling for the interpretation of the 
LMRA, they are highly persuasive. 
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N.L.R.B., 325 F. 2d 267, 272-273 (C.A. 10); and National Van 
Lines v. N.L-R.B., 273 F. 2d 402, 405-407 (C.A.7).) Itis sig- 
nificant in this connection that they receive their cabs at the 
Companies’ garage when starting their work and return them 
there at the end of their work. 

Insofar as the element of control is concerned, the drivers are 
given the same rule book as was used when the drivers were 
admittedly employees (supra, p. 9); they depend on the 
Companies’ dispatching system for a substantial part, and prob- 
ably the majority of, their earnings, and they are limited to 
operations within Cook County, Illinois. Furthermore, the 
lease imposes upon them the obligation to comply with all 
applicable federal. state, and municipal laws, ordinances, rules, 
and regulations (J.A. 264-265). Finally, the “Companies re- 
tained effective control because of the short term of the lease. 
We must look to the substance and not the form of the transac- 
tions.” Gladstone Cab Company v. Donnelly, supra, 107 N.E. 
2d at 7. which also refers at p. § to the geographical limitations 
under the lease agreement and the duty to observe all public 
regulations. Compare the one-year lease in National Van 
Lines, supra, 273 F. 2d at 406, with the present 24 hour agree- 
ment. It has been repeatedly held that, while an independent 
contractor usually works to an agreed end within a stipulated 
time, an employee status generally contemplates a continuous 
and indefinite relationship. and that the “power to discharge at 
any time is inconsistent with full control of work which is 
usually enjoyed :'y the independent contractor; and is tending 
to show that [the person involved] was not an independent 
contractor.” Henry W. Cross Co. v. Burns, 81 F. 2d $56, 861 
(C.A. 8)! As held in Glielmi v. Netherland Dairy Co., 254 
N.Y. 60, 171 N.E. 906, at 907 (per Chief Judge Cardozo), if the 
alleged independent contractor does “anything at variance with 
the will of his employer, its policy or preference, he knows that 
his contract of employment might be ended overnight. He is 

X Accord: Tapager ¥. Birmingham, 75 FP. Supp. 375, 886 (ND. Iowa) ; see 
also Butler Brox. v. N.L.R.B., 134 F.2d 981, 98+ (C.A. 7), cert. denied, 320 
U.S. 789: Williams v. United States, 126 F. 2d 129, 132-133 (C.A. 7), cert. 
denied, 317 U.S. 655. 
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bound hand and foot as long as he works the route at all, his 
freedom an illusion, and his independence but a name.” # 

It is immaterial that the Companies do not withhold Federal 
Income, Social Security, or other taxes from the payments to 
their drivers. They did not submit any ruling of the Internal 
Revenue Service authorizing such practice, and in any event 
such rulings would not be determinative of the Section 2(3) 
exemptions under the Act. N.L.R.B. v. Randolph Electric 
Membership Corp., 343 F. 2d 60, 64-65 (C.A. 4) ; Independent 
Stave Company, Inc., v. N.L.R.B., 352 F. 2d 553, 561-562 (C.A. 
8), cert. denied, 384 U.S. 962. Similarly, the various recitals in 
the lease agreement (J.A. 265-266) characterizing the relation- 
ship as independent contractor, can hardly be determinative of 
the drivers’ status, as it is the incidents of the relationship, and 
not the name assigned by the agreement, that is decisive. 
Bartels v. Birmingham, 332 U.S. 126, 181-132; Hoosier Home 
Improvement Co. v. U.S., 350 F. 2d 640, 644 (C.A.7). As we 
have shown, the drivers were employees “as a matter of eco- 
nomic reality” (U.S. v. Silk, 331 U.S. 704, 713) and “putting 
on an ‘independent contractor’ label does not take [them] from 
the protection” afforded by the Act. Rutherford Food Corp. v. 
McComb, 331 U.S. 722, 729. 

To sum up: the Companies’ cab drivers are performing a con- 
tinuing service function in which the driver has no proprictary 
interest, which is nevertheless vital to the successful operation 
of the Companies’ business. and is carried on in the geographical 
area fixed by the Companies’ franchise. Moreover, they work 
under a system of compensation dominated by employer-con- 
trolled elements, which leaves the driver no more room to make 
decisions to govern his earnings than a driver-employee on a 
commission basis. In these circumstances, the Board could 
reasonably find, as it did, that since the facts indicating inde- 
pendence for the driver are outweighed by the control exercised 

™The fact that any driver may decide to quit the Companies’ service 
after he has returned his cab in no way distinguishes his status from that 
of any other employee who may quit or be discharged at any time absent an 
individual or collective labor agreement to the contrary, Littcil vy, Hecning 


Star Newspaper Co,, 73 App. D.C, 409, 120 F, 2d 36; Pearson vy. Youngstown 
Sheet & Tube Co,, 832 F.2d 489 (CA. 7). 
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by the Companies, the drivers are employees rather than inde- 
pendent contractors. Minnesota Milk Co. v. N.LR.B., 314 
¥. 2d 761, 765 (C.A. 8); N.L.R.B. v. N orthwestern Publishing 
Co., 343 F. 2d 521 (C.A. 7); Deaton Truck Line v. N.LR.B., 
337 F. 2d 697 (C.A. 5), cert. denied, 331 US. 903. 


II. The record considered as a whole supports the Board’s 
finding that the Companies’ entire conduct in dealing with 
the Union since April 21, 1963, constitutes a failure and 
refusal to bargain in good faith in violation of Section 8(a) 
(5) and (1) of the Act 


The evidence that the Companies did not bargain in good 
faith with the Union is overwhelming. The parties had been 
bargaining for a period of years for the employees represented 
by the Union in a single unit consisting of the drivers, dispatch- 
ers, garage and maintenance employees of both Companies, and 
at no time here relevant did the Companies question the ma- 
jority status of the Union or the appropriateness of the unit 
(see J.A. 291, 297; 25-26).”° Since the cab drivers of the Com- 
panies continued to be their employees (supra, pp. 15-20), the 
Companies were duty bound to bargain with the Union for the 


period after June 30, 1963. However, during the first meeting 
between Baggot and Ugaste about the middle of May when 
Baggot sought to discuss contract terms (supra, p. 4), Ugaste 
stated that he was not going to talk about a contract since he 
was going into the leasing business.* On the same occasion he 


* The Companies did not except to the finding of the Trial Examiner (J.A. 
285-286) that they constituted a single employer, and that prior to June 
30, 1963, the employees of both Companies listed above constituted an ap- 
propriate bargaining unit (J.A, 291). In any event, such findings are amply 
supported by the record. Radio & Television Broadcasters, ete. Vv. Broadcast 
Service of Mobile, Inc., 380 U.S. 255, 256; N.L.RB. v. City Yellow Cab Co. € 
G.I. Cad Co., 344 F. 2d 575 (C.A. 6). 

* Before the Board, Charles Ugaste claimed that he had bargained con- 
tinnously about «» new contract with another business agent of the Union, 
Landi, who was not called as witness by either party (J.A, 218, 225-227. 235- 
236). The purpose of Landi’s dealing with the Companies clearly was, not to 
negotiate a new contract, but to handle grievances and to collect dues under 
the checkoff provision of the labor agreement (J.A. 25-26, 131-132, 226-227, 
235). It is significant that Ugaste did not testify as to a single specific 
proposal concerning wages and working conditions he made to Landi. 

Ugaste also claimed to have made a specific proposal to Baggot on January 
30, 1963 (J.A. 221). Baggot denied this (J.A. 240, see 106). The Trial 
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refused to discuss any leasing agreements Baggot offered to 
show him as a basis for discussion. In fact, at no time did the 
Companies disclose to the Union the terms of the proposed lease 
agreement which they submitted directly to the drivers on or 
before July 1, 1963. When Commissioner Bowen tried to set 
up a meeting between the parties at his office, Stackler, the 
Companies’ attorney, told him that he would appear as a matter 
of courtesy to the federal service (J.A. 244-245), but refused to 
participate in any discussion at Bowen’s office. After the 
parties had moved to another location, Charles Ugaste and the 
Companies’ attorneys stated that there was nothing to talk 
about and no need for further meetings because the Companies 
were going out of business. When Charles Ugaste finally made 
a definite proposal at the meeting arranged for by the chief of 
police, he made it quite clear that he never would sign a 
contract with the Union (J.A. 301). He repeated that state- 
ment in substance at the next meeting with some drivers at the 
city hall (J.A. 301). When the parties met again on July 24, 
at the request of the Union, the Companies’ attorneys claimed 
that none had the requisite authority to negotiate a contract, 
and that their only purpose was to negotiate the Companies’ 
going out of business, which had become an accomplished fact, 
and rejected the Union’s offer to have the drivers return to 
work. During the entire period from the middle of June 1963, 
Charles Ugaste and other supervisory employees told indi- 
vidual employees that the Union was out of the picture and 
that there never would be another union contract (supra, pp. 
6-8). 

Examiner generally rejected Ugaste’s testimony where it was in conflict with 
Baggot's (J.A. 299). It is settled that “the credibility to be accorded the 
testimony was clearly a matter for the trier of facts.” N.L.R.B. v. May- 
rath Co., 319 F, 2d 424, 427 (C.A. 7) ; accord: Journcymen Plasterers’ Pro- 
tective Socicty v. N.L.R.B., 341 F. 2d 539, 544 (C.A. 7); Joy Silk Mills v. 
N.L.R.B., 87 App. D.C. 360, 369; 185 F. 2d 732, 741; cert. denied. 341 U.S. 914; 
Int'l Brotherhood of Operative Potters v. N.L.R.B., 320 F. 2d 757, 759-760, 
116 App. D.C. 35, 87-38. Moreover, it is inherently improbable that Ugaste 
made a definite proposal in January but told Baggot in May that he was 
not bargaining since he was going out of the cab business (supra, p. 4) and 
that the Companies at the first formal meeting on June 24 did not refer to 
the alleged January proposal but stated that they had nothing to discuss. It 


ig clear that the first definite proposal by the Companies was made at the 
meeting arranged by the chief of police on or after June 24 (J.A. 300-301). 
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The Board clearly could find from the above that the Com- 
panies did not desire to reach an agreement with the Union con- 
cerning the wages, hours, and working conditions of the Com- 
panies’ employees to apply after June 30, 1963, but, to the 
contrary, that the Companies’ actions were motivated by the 
desire no longer to bargain with the Union and to get rid of 
it as the representative of their employees. It needs no ex- 
tended discussion to show that such attitude and the actions 
flowing therefrom are in violation of Section 8(a)(5). Heinz 
Co. v. N.L.R.B., 311 US. 514, 524-525; N.L.R.B. v. Insurance 
Agents’ Int’l Union, 361 U.S. 477, 483-485; Rapid Roller Bear- 
ing Co. v. N.L.R.B., 126 F. 2d 452, 549 (C.A. 7), cert. denied, 
317 U.S. 630: N.L.R.B. v. Reed & Prince Mfg. Co., 118 F. 2d 
874, S85 (C.A. 1), cert. denied, 313 U.S. 595; N.L.R.B. v. Fitz- 
gerald Mills Corp., 313 F. 2d 260, 268 (C.A. 2), cert. denied, 375 
U.S. 834. As the Seventh Circuit held in N.L.R.B. v. North- 
western Publishing Co., 343 F. 2d 521, 525 (C.A. 7), an em- 
ployer’s “underlying position that * * * [its] drivers were in- 
dependent contractors” despite the Board’s finding that they 
were employees “was plainly inconsistent with the Company’s 
duty to bargain in good faith with the Union.” * 


Additionally, the Companies unilaterally instituted changes 
in wages and working conditions “without so much as a gesture 
toward a union concern in these decisions” (N.L.R.B. v. Amer- 
ican Mfg. Co. of Texas, 351 F. 2d 74, 79 (C.A. 5)), when they 
reduced the meter rates from 40 to 30 cents per mile; replaced 


%7t is immaterial whether the Companies actually believed that they no 
longer would have any employees in the bargaining unit after June 30, 1963, 
and that they, therefore, no longer were obligated to deal with the Union. 
The Companies position is no different than that of the employers in 
N.L.R.B. v. Keystone Floors, Inc., 306 F. 2d 560 (C.A. 3), or in N.L.R.B. 
y. Northwestern Publishing Inc., 343 F. 2d 521 (C.A. 7), who likewise vio- 
lated Section 8(a) (5) by refusing to bargain with the majority representa- 
tive of their employees on the mistaken ground that they were independent 
contractors, See also Taylor Forge & Pipe Works v. N.L.R.B., 234 F. 2d 227, 
231 (C.A. 7), cert. denied 352 U.S. 942, and Old King Cole, Inc. v. N.L.R.B., 
260 F. 2d 530, 532 (C.A. 6). 

Ags noted by the Board (J.A. 325), its conclusion that the Companies 
ylolated Section 8(a) (5) and (1) would not be affected if it were to be held 
that the drivers had become bona fide independent contractors. See cases 
cited at p. 29, and V.L.R.B, v. American Mfg. Co. of Texas, 351 F. 2d 74, 79 
(C.A. 5). 


the existing system of wage payments with the lease system; 
and abolished the benefits in the existing labor agreement, such 
as vacations and the participation in the Union’s welfare plan. 
Such unilateral action not only constituted in itself a violation 
of the Act, but also “conclusively manifested bad faith in the 
negotiations. Labor Board v. Crompton-Highland Mills, 337 
U.S. 217, and would have violated Section 8(a) (5) even * * * 
though no additional evidence of bad faith appeared.” 
N.L.R.B. v. Katz, 369 U.S. 736, 745. Accord: N.L.R.B. v. 
Northwestern Publishing Co., 343 F. 2d 521 (C.A. 7). Con- 
cerning the reduction of the meter rates, the Companies con- 
tended before the Board that the decrease in fares per mile 
would increase the demand for cab service and increase the 
drivers’ earnings. As noted by the Board (J.A. 294), the Com- 
panies did not substantiate this claim in any way. In any 
event, this is an argument the Companies should have made 
in negotiating with the Union before taking the action. Even 
assuming, arguendo, that the Companies were correct in their 
assumption, the drivers would have received less per mile op- 
erated, thus changing the basis for their earnings, and perhaps 
requiring harder work. We submit that any unilateral change 
in the basis of computing wages, whether resulting in an in- 
crease or a decrease in earnings, amounts to a refusal to nego- 
tiate and obstructs bargaining contrary to the Congressional 
policy. Katz, supra; Local 833, U.A.W. v. N.L.R.B. (Kohler 
Co.), 112 App. D.C. 107, 109, 300 F. 2d 699, cert. denied, 370 
US. 911; Butcher Boy Refrigerator Door Co. v. N.L.R.B., 290 
F. 2d 22, 23 (C.A. 7); N.L.R.B. v. American Aggregate Co., 305 
F, 2d 559, 562 (C.A.5).** 

“There was no claim that the unilateral action of the Companies was 
justified because the parties had reached an impasse. Even in that case 
an employer may not make unilateral changes different from those sub- 
mitted to the union during bargaining negotiations. N.L.R.B. v. Crompton- 
Highland Mills, 337 U.S. 217, 225; N.L.R.B. v. Andrew Jergens Co., 175 F. 


2d 130, 185-136 (C.A. 9), cert. denied, 338 U.S. 827; cf. N.LR.B. v. U.S. 
Sonics Corp., 312 F. 2d 610, 615 (C.A. 1). 
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II. The Board properly determined that the Companies vio- 
lated Section 8(a)(5) of the Act by failing to comply with 
the requirements of Section 8(d) (3) and (4) 


Section 8(a) (5) of the Act renders it an unfair labor practice 
for an employer to refuse to bargain collectively with a union 
representing his employees in a proper unit. Section 8(d) of 
the Act defines this duty, in relevant part, as follows: 

* * * whore there is in effect a collective-bargaining 
contract * * * the duty to bargain collectively shall 
also mean that no party to such contract shall terminate 
or modify such contract, unless the party desiring such 
termination or modification— 

(1) serves a written notice upon the other party to the 
contract of the proposed termination or modification 
sixty days prior to the expiration date thereof, or in the 
event such contract contains no expiration date, sixty 
days prior to the time it is proposed to make such termi- 
nation or modification ; 

(2) offers to meet and confer with the other party for 
the purpose of negotiating a new contract or a contract 
containing the proposed modifications; 

(3) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the exist- 
ence of a dispute, and simultaneously therewith notifies 
any State or Territorial agency established to mediate 
and conciliate disputes within the State or Territory 
where the dispute occurred, provided no agreement has 
been reached by that time; and 

(4) continues in full force and effect, without re- 
sorting to strike or lock-out, all the terms and conditions 
of the existing contract for a period of sixty days after 
such notice is given or until the expiration date of 
such contract, whichever occurs later. 

It is settled that a violation of Section 8(d) (4) constitutes a 
refusal to bargain; if committed by an employer, it is a vio- 
lation of Section 8(a) (5), if by a union, a violation of Section 
8(b)(3). N.L.R.B. v. Lion Oil Co., 352 US. 282, 285. 

The Companies admittedly never notified the Illinois De- 
partment of Labor of the existence of the dispute and never in- 
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formed the Federal Conciliation and Mediation Service in 
writing (J.A. 304; 30, 242-244, see J.A. 120). 

Before the Trial Examiner, the Companies claimed that 
there is no agency in Illinois “established to mediate and con- 
ciliate disputes” within the meaning of Section 8(d) (3) of the 
Act, and that, therefore, they were under no duty to notify the 
Illinois Department of Labor. The laws of Illinois, however, 
as noted by the Board (J.A. 305) offer facilities for mediation 
and voluntary arbitration of labor disputes, for within the Illi- 
nois State Department of Labor conciliators provide mediation 
services when requested in writing by one or more of the parties 
to a labor management dispute (J.A. 305; 119-121). See Ap- 
pendix, infra, p. 38, for the statutory provisions and compare 
Brotherhood of Locomotive Firemen, etc., et al. v. N.L.R.B., 
302 F. 2d 198 (C.A.9). The Companies did not except to this 
finding of the Trial Examiner, but argued before the Board that 
the Union’s notice had actually been served on the Illinois 
State Department of Labor as well as the federal service. How- 
ever, while the notice filed by the Union contains the typed 
words “Illinois State Department of Labor” on the blank fur- 
nished by the federal service (J.A. 276), there is no evidence 
that a copy was actually filed with the state agency (see J.A. 
108 and 120). The record thus supports the finding of the 
Board that no notice whatever was filed with the Illinois State 
Department of Labor. 

The requirement of filing notices with the appropriate state 
mediation agency as well as the federal service was not con- 
tained in the Senate Bill. It was proposed on the floor of 
the Senate by Senator Ives, who stated that it was inadvert- 
ently omitted when the bill was prepared, and that his 
amendment provided “that in connection with sending notice 
* * * on the subject the same * * * notice must be sent to 
the appropriate state agency,” (emphasis supplied), and that 
the purpose of the amendment was not to bypass the state 
agencies by action of the Federal Government. 93 Cong. 
Record 5081, 2 Leg. Hist. 1408. The amendment was adopted 
without further discussion by the Senate and by the House 
Conference Committee. 2 Leg. Hist. 1408-1409, Conference 


3 §_ 1126, as reported, pp. 16-17, 1 Leg. Hist. 114-115. 
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Report (House) No. 510 on H.R. 3020, pp. 8-9, 1 Leg. Hist. 
512-513. It is thus clear from the wording and the legisla- 
tive history of the Act that notices of dispute under Section 
8(d)(3) must be filed both with the federal and the state 
mediation agencies. As this Court “concluded after an ex- 
tensive review of the legislative background of the require- 
ment” (United Furniture Workers v. N.L.R.B., 118 App. 
D.C. 350, 352, 336 F. 2d 738, 740, cert. denied, 379 U.S. 838) 
“one of the purposes of the statute is to give full scope to the 
use of the Mediation Service and like agencies in labor dis- 
putes” and that if a “union fails to give any notice under Sec- 
tion 8(d)(3) * * * it would seem reasonable to consider the 
strike a violation of Section 8(d) (4), even though the strike 
occurs after the 60-day cooling-off period.” Local Union 219, 
Retail Clerks v. N.L-R.B., 105 App. D.C. 282, 236, 265 F. 2d 
814, 818. The Court added (ibid.) that “it seems reasonable, 
also to hold the strike to be an unfair labor practice if no notice 
at all had been given to the state agencies, even though it had 
been given to the Federal agency” citing with approval Local 
156, United Packinghouse Workers, 117 NLRB 670, 672. 
679. This, of course, is the situation in the present case, ex- 
cept that the omission to give the required notice was that of 
the employer. 

The Companies contended before the Board that they noti- 
fied the federal service by phone when their attorney, Stackler, 
talked to Commissioner Bowen concerning the notice filed by 
the Union with that agency (J.A. 305; 107-108, 276-277). Un- 
der the rules of the Federal Mediation and Conciliation Serv- 
ice,” however, such notices are to be filed in writing. While the 
Act is silent as to the form of the notice, that contemporaneous 
and consistent interpretation of the notice provision by the 
agency charged with the interpretation and administration of 
the provisions concerning conciliation and mediation of labor 
disputes is entitled to great weight by the courts. N.L.R.B.v. 
Hearst Publications, Inc., 322 US. 111, 181; N. .L.R.B. v. Coca- 


3799 Code of Federal Regulations Chapter XII, Part 1402-1, p. 13, see also 
19 Federal Register 7179, at 7180 (November 5, 1954), and 22 Federal 
Register 162-163 (January 8, 1957). 
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Cola Bottling Co., 350 U.S. 264, 269.** “Such specific and es- 
tablished administrative interpretation of the statute * * * 
‘should not be overruled except for weighty reasons.’” Com- 
missioner v. Sternberger, 348 U.S. 187, 189. Any other inter- 
pretation would make it very difficult, if not impossible, for the 
federal service to keep track of its heavy case load.’ In any 
event, it appears from Stackler’s deposition (J.A. 243-245) 
that he called Bowen not to notify him of the existence of a dis- 
pute, but in response to a call by Bowen, prompted by the 
Union's notice, Stackler made it quite clear that he did not con- 
sider that the federal service had jurisdiction over the com- 
panies because they were not in commerce within the meaning 
of the Act. This statement clearly was not a notice pursuant 
to a duty imposed by the very Act whose application to them 
the Companies strenuously denied (J.A. 280-190). To besure, 
the Union had given notice to the Federal agency, because the 
Union wished to modify the contract's provisions. Under 
other circumstances, the Companies might argue that even 
though they were the “moving” parties (United Furniture 
Workers, supra, 118 App. D.C. at 353, 336 F. 2d at 741) in ter- 
minating all contractual relationships with the Union, they 
could rely on the Union’s notice. The Companies did not sim- 
ply fail to give notice, however. Instead, they affirmatively 
rejected the Federal agency, having made a deliberate determi- 
nation to reject the procedures designed by Congress to promote 
industrial peace. Accordingly, no contention that the Compa- 
nies relied on the Union’s notice is possible. 


IV. Substantial evidence on the record as a whole supports 
the Board’s finding that the Companies discriminatorily 
discharged their drivers and refused to reemploy them 
except as non-union independent contractors, in violation 
of Section 8(a) (3) and (1) of the Act 


“Accord: West Tewas Utilities Co. v. N.L.R.B., 87 App. D.C. 179, 181, 
184 F. 2d 238, 235, cert. denied, 341 U.S. 939; Union Mfg. Co. v. N.L.R.B., 95 
App. D.C. 252, 255, 221 F. 2d 532, 536, cert. denied, 349 U.S. 921, and cases 
there cited. 

*The service received 117,920 cases in fiscal 1964, and 88,738 in fiscal 
1963. Federal Mediation and Conciliation Service, 17th Annual Report, 
Government Printing Office, 1965, p. 36. 
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The record amply supports the Board’s finding (J.A- 
326-327) that the Companies discharged their drivers on 
July 1, 1963, and offered to engage them as “independent 
contractors” for the purpose of eliminating the Union as their 
bargaining representative and of discouraging membership in 
the Union. Thus, shortly before July 1, Charles Ugaste offered 
driver Cohen work under the new lease arrangement, and 
when Cohen replied that he wanted to let the Union handle 
his working conditions, Ugaste threatened to close down the 
operation, if necessary, in order to get rid of the Union. After 
the Union started picketing in July, Ugaste told Cohen that 
there never would again be a Union contract. Ugaste made 
similar statements to drivers Pope and Dunkovich when they 
picketed the plant, and told the latter that the lease drivers 
were “making a killing’—a thinly disguised offer to abandon 
the Union and to profit from the lease arrangement, which, 
as shown supra, p. 6, was dependent on the drivers’ giving up 
their membership in the Union. Three other supervisory 
employees—John Ugaste, Jr., James Bennett (Charles Ugaste’s 
son-in-law), and dispatcher Kane—told several employees that 
there would be no more union drivers by July 1 and no more 
union contract, and that a driver would have to take out a 
withdrawal card if he wanted to continue working. In addi- 
tion, John Ugaste, Jr., told driver Pope, who had joined the 
pickets, that if he would come back to work he could keep the 
entire fares for ten days and Ugaste would buy the gas, and 
dispatcher Kane made the same offer—without limitation as 
to time—to driver Rozmus.* About June 25, Charles Ugaste 
repeated his determination to get rid of the Union, stating “I 
don’t want the Union or any part of it and I would never 
sign a contract with the Union” (supra, p. 5), and on June 28, 
at the meeting with the drivers, arranged by the Oak Park 
Chief of Police, he made it quite clear that as of July 1, his 
drivers would be “no more union”; that he would no longer 
have any contract with the Union and that the drivers could 
come back to work “on a leasing basis”—that is, as non-union 


™ "The last offer made by the Companies to the Union was 2 commission 
of 43.5 percent (supra, p. 5), and the drivers under the lease arrangement 
received 50 percent of the fares, but had to buy gas (supra, p. 9). 
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employees (supra, p. 8). The Board properly concluded 
from these facts (J.A. 327) that the Union-represented drivers 
were “forced to make an election between on the one hand 
‘working under the discriminatorily inaugurated lease arrange- 
ment and on the other exercising their right to representation 
by the statutory bargaining representative” and that the impo- 
sition of such a choice upon employees violates Section 8(a) (3) 
and (1) of the Act. N.L.R.B. v. Goya Foods, Inc., 303 F. 2d 
442 (C.A. 2), cert. denied, 371 US. 911; Ra-Rich Mfg Co., 
120 NLRB 508, 506, enforced, N.L.R.B. v. Ra-Rich Mfg. Co., 
276 F. 2d 451 (C.A. 2); see N.L.R.B. v. Major, 296 F. 2d 466, 
467 (C.A.7). 

The Board also properly held (J.A. 325-326), that assuming, 
arguendo, that the Companies’ commission drivers did become 
independent contractors, this would not affect the Section 
8(a)(3) violations found by it. As expressed recently by the 
Court of Appeals for the First Circuit, an employer is “free in 
the sincere exercise of its business judgment” to close a depart- 
ment and to subcontract the work previously performed by 
bis own employees, but he is not free to do this “as an artifice or 
device” to effect the discriminatory discharge of employees and 
thus to interfere with their organization. N.L.R.B. v. Kelly & 
Picerne, 298 F. 2d 895, 898 (C.A. 1). Accord: N.L.R.B. v. 
National Food Stores, 332 F. 2d 249, 252 (C.A. 7); Butler 
Brothers v. N.L.R.B., 134 F. 2d 981, 985 (C.A. 7), cert. denied, 
320 U.S. 789; Town & Country Mfg. Co. v. N.L.R.B., 316 F. 
2d 846 (C.A. 5). It is clear from the various statements by 
Charles Ugaste and other management personnel just cited that 
the desire to get rid of the Union as the representative of the 


* Before the Board, the Companies apparently conceded that such com- 
ments, if made, violated Section 8(a)(1) of the Act. See for example, 
N.L.R.B. v. National Food Stores, 332 F. 2d 249, 251 (C.A. 7) ; Medo Photo 
Supply Corp. v. N.L.R.B., 321 U.S. 678, 685-686, The Companies contended, 
however, that the credibility findings of the Trial Examiner were erroneous. 
Such a contention, without more, presents no ground for judicial reversal. 
See supra, p. 20. 

™ See also: NV.L.R.B. v. Gluek Brewing Oo., 144 F. 2d 847, 851-854 (CA. 
8); V.L.R.B. v. Missouri Transit Co., 250 F. 2d 261, 262-263 (C.A. 8); 
Bon Hennings Logging Co. v. N.L.R.B., 308 F. 2d 548, 552-555 (C.A. 9) 5 
N.LR.B. v. Zimnoz Coal Co., 336 F. 2d 516, 518 (C.A. 6). 
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drivers was the decisive, if not the only, reason for the Com- 
panies’ change from the commission driver to the lease agree- 
ment system of operations.” 


V. The Board’s order is valid and proper 


A. The Companies’ contentions 


1. The Board found that the Companies violated Section 
8(a)(5) of the Act by, among other things, not continuing in 
full force and effect the terms and conditions of the existing 
labor agreement until they had notified the federal and state 
mediation agencies of the existence of the dispute with the 
Union as commanded by Section 8(d) (3) and (4) of the Act. 
Accordingly, the Board ordered the Companies to reinstate and 
continue to operate under the contract in effect on June 30, 
1963, until such time as that contract may lawfully be termi- 
nated after giving notice as required by the provisions of Sec- 
tion 8(d) of the Act (J.A. 327-328). This part of the order 


» The Companies before the Board took exception to the Trial Examiner's 
allowing amendment to the complaint to allege that the Companies violated 
Section 8(a) (1) and (3) by locking out their employees and further vio- 
lated Section 8(a) (5) and (1) by failing to file the notices required under 
Section 8(d)(2) and (3) of the Act. The Companies claimed that they 
did not have sufficient time to prepare their defense to these allegations. 
Since the Board did not find that the Companies locked out their employees 
(J.A. 326), the amendment of the complaint on this point did not affect 
the outcome of the case. As far as the Section 8(d) allegation is con- 
cerned, the Companies could have applied for an adjournment at the close 
of the General Counsel’s case to prepare their defense, but they failed to 
do so (J.A. 138-139). N.L.R.B. v. Vapor Blast Mfg. Co., 287 F. 2d 402, 408 
(C.A. 7), cert. denied, 368 U.S. 823; sce also General Motors Corp., 109 
NLRB 1429, n. 2, enforced, 222 F. 2d 349 (C.A. 5); and V.L.R.B. v. Globe 
Wireless, 193 F. 2d 748, 751 (C.A. 9), and compare N.L.R.B. v. Federal 
Dairy Co., 297 F. 2d 487 (C.A. 1). 

he Trial Examiner had recommended an order that the Companies 
cease and desist from the violations of Sections 8(a) (5), 8(d) (3) and (4). 
We anticipate that the Companies will contend that, since no exceptions were 
filed by the General Counsel or the charging party, the Board lacked power 
to enlarge the remedy. It is clear that where a party, as did the Com- 
panies, files exceptions to parts of a Trial Ex:miner's decision, the Board 
has power to review parts of the decision to which no exceptions were filed, 
if this would serve the ends of justice or effectuate the policies of vhe Act. 
N.L.R.B. v. WTVJ, Inc., 268 F. 2d 346, 348 (C.A. 5); N.L.R.B. v. Sapulpa 
Typographical Union No. 619, ITU 321 F. 24 771 (C.A. 10) ; see N.L.R.B. v- 
Townsend, 185 F. 2d 378, 384 (C.A. 9), cert. denied, 341 U.S. 909, and 
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constitutes a valid exercise of the Board’s statutory power to 
require “such affirmative action * * * as will effectuate the 
policies of the Act” (Section 10(c)). For only by such an order 
can the Board achieve “a restoration of the situation, as nearly 
as possible, to that which would have obtained but for the [un- 
fair labor practice].”” Phelps Dodge Corp. v. N.L.R.B., 313 
US. 177, 194. And it is settled law that “it is for the Board 
not the courts to determine how the effect of prior unfair labor 
practices may be expunged.” N.L.R.B. v. Storack Corpora- 
tion, 357 F. 2d 893, 897 (C.A. 7), citing Irving Air Chute Co. v. 
N.L.R.B., 350 F, 2d 176, 182 (C.A. 2). Accord: Int’l Brother- 
hood of Operative Potters v. N.L.R.B., 116 App. D.C. 35, 38-39, 
320 F. 2d 757, 760-761." 

In the present situation the unfair labor practice consisting 
in the repudiation of the labor contract cannot be remedied 
by a simple cease and desist order which would be “an exercise 
in futility.’ The employees would not be made whole for 
the losses suffered by the Companies’ action, and hence such 
an order would not “prevent the violator from benefiting by 
his misdeed” (N.L.R.B. v. Rutter-Rex Manufacturing Co., 
245 F. 2d 594, 597-598 (C.A.5)). Since the Supreme Court’s 
decision in Heinz Co. v. N.L.R.B., 311 U.S. 514, 525-526, it 
has been settled that Section 10(¢) authorizes an order re- 
quiring execution of a contract embodying agreed-upon terms. 
And where, as here, an employer has wholly repudiated a 
contract, the Board may require such employer to comply 
with the agreement and give its terms retroactive effect. Cf. 


N.L.R.B. v. Monsanto Chemical Corp., 205 F. 2d 763, 764 (C.A. 8). By 
requiring the Companies not only to reemploy the discharged employees and 
to resume their taxicab operations as conducted prior to July 1963, as 
recommended by the Trial Examiner (J.A. 320), but also to observe the 
contract, which was improperly terminated by the Companies, the Board 
simply acted more completely to “undo the effects of [the Companies’] dis- 
crimination.” Phelps Dodge Corp., supra, 3138 U.S. 177, 189. See also 
Albritton Enginccring Co., 188 NLRB 940, n. 2, 961, enforced insofar as 
here material, 340 F. 2d 281 (C.A. 5), cert. denied, 382 U.S, 815. 

“See also, N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344; Gullet Gin 
Co. v. N.L.R.B., 340 U.S. 361, 362-363; Virginia Electric and Power Co. v. 
N.L.R.B., 319 U.S. 588, 543-544; Consolo v. Federal Maritime Commission, 
383 U.S. 607, 618-621. 

= Toon and Country Mfg. Co., 136 NLRB 1022, 1030, enforced, 316 F. 2d 
$46 (C.A. 5). 
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N_L.R.B. v. Gene Hyde, 339 F. 2d 568 (C.A. 9); Marcus Truck- 
ing Co., 126 NLRB 1080, 1085, enforced as modified, 286 F. 2d 
583, 594-595 (C.A. 2);** see also NV .L.R.B. v. Warrensburg 
Board & Paper Corp., 340 F. 2d 920, 922-923 (C.A. 2), where the 
court extended the effective terminal date of the contract by 
one year because the agreed-upon date had passed between 
the time of the Board order and of the Court’s decision. Inso- 
far as the reinstatement of the contract retroactive to July 1, 
1963, should result in claims of employee accrued under the 
contract, such as to vacation and welfare fund benefits (J.A. 
256, 258 and G.C. Exh. 2A, Article IT, Exh. 2B, Article XIX), 
the employees are entitled to be made whole in the same 
manner as other employees who are deprived of contractual 


benefits as the result of an employer’s unilateral change in 
employment practices in violation of Sections 8(a)(5), 8(a) 
(3) and (1) of the Act. See N.L.R.B. v. Katz, 369, US. 736; 
N.L.R.B. v. Central Illinois Public Service Co., 324 F. 2d 916, 
919 (C.A. 7); N.L.B.B. v. Toffenetti Restaurant Co., 311 F.2d 
219 (C.A. 2), cert. denied, 372 U.S. 977.4 In any event, the 
Board’s order requires the Companies, not to operate under 
the labor agreements indefinitely, but only to continue until 


In Marcus Trucking, the Second Circuit reinstated the repudiated con- 
tract insofar as it related to wages and working conditions and approved 
in particular the part of the order restoring the system of overtime in effect 
at the time of the repudiation (286 F. 2d at 593, 595), but suspended union 
security provisions and the selection of a bargaining representative until 
the Board had conducted a representation election. This part of the court’s 
order is inapplicable here because it was based on the fact that the employer 
had not been guilty of other unfair labor practices and that the incumbent 
union had lost its majority at the time of the repudiation of the contract 
(loc. cit., at 593). Moreover, the Supreme Court subsequently disapproved 
of court decisions making the enforcement of Board bargaining orders 
dependent upon an election. N.L.R.B. v. Katz, 369 U.S. 736, 748, n. 16; 
N.L.R.B. v. Int'l Union Progressive Mine Workers, 375 U.S. 396, reversing 
on this issue, 319 F. 2d 428, 437 (C.A. 7). See N.L.R.B. v. Philamon 
Laboratories, 298 F. 2d 176, 181-182, cert. denied, 370 U.S. 919, and McLean v. 
N.L.R.B., 333 F. 24 84, 89 (C.A. 6). 

* Accord: The Proof Co., 115 NLRB 300-310, enforced, NV.L.R.B. v. The 
Proof Co., 242 F. 2d 560 (C.A. 7), cert. denied, 355 U.S. 831; N.L.RB. v. 
Eachange Parts Co., 339 F 2d 829, 830-831 (C.A. 5) ; N.L.R.B. v. Zelrich Co., 
344 F. 2d 1011 (C.A. 5); see also Fibreboard Paper Products Corp. Vv. 
N.L.R.B., 379 U.S. 203, 215-217, and Town and Country Mfg. Co., Inc. v. 
N.L.RB., 316 F. 2d $46, 847 (C.A. 5). 


33 


such time as they may lawfully be terminated by either party. 
After they have satisfied their bargaining obligation, they may 
change to a lease agreement or some other method of operation. 

2. The Board also ordered the Companies to reinstate with 
backpay the employees who, it found, had been discharged in 
violation of Section 8(a) (3) and (1) on June 30, 1963. This 
is the conventional and established remedy to make whole 
employees who have been deprived of their jobs for discrim- 
inatory reasons. In connection with this part of the order (and 
the order to reinstate the bargaining agreement effective on 
June 30, 1963) the Board ordered the resumption of the Com- 
panies’ operations by commission drivers and the cancellation 
of the lease agreement. In N.L.R.B. v. Northwestern Pub- 
lishing Co., 343 F. 2d 521 (C.A. 7), a case involving very similar 
facts, the court enforced an order of the Board directing the 
employer to reinstitute its delivery system as it existed prior 
to the employer’s unilateral changes of that system found to 
have been made in violation of Section 8(a) (5) and (1), and 
to reinstate certain drivers that were discharged in connection 
with the change of the delivery system without bargaining with 
the union and also in order to dissipate the union’s majority. 
The court found (at p. 526) that the drivers under the changed 
system of distribution remained employees and that “no dis- 
continuance of the activity concerned, and its contracting out, 
[were] involved.” The court, quoting from the concurring 
opinion of Mr. Justice Stewart in Fibreboard, supra, 379 U.S. 
at 203, 224, held that the question whether an employer may 
discharge one group of workers and substitute another for them 
is a compulsory subject of bargaining, and concluded (ibid.) 
that “[h]ere, as in Fibreboard, the discharges resulted from the 
type of organizational change which affects the ‘condition of 
employment,’ and that the company was not * * * free to 
make such change without good faith bargaining with respect 
thereto.” 

It is to be noted that the Companies did not divest them- 
selves of the ownership of their cabs, or of the dispatching and 
repair facilities, nor did they discharge their office, dispatch- 
ing or maintenance employees. (See supra, p. 3, and J.A. 216- 
218.) Therefore, the resumption of the operations under the 
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labor agreement does not call for any additional investment 
and should not raise any other difficulties. Compare NV.L.R.B. 
v. Major, 296 F. 2d 466 (C.A. 7), and N.L.R.B. v. American 
Mfg. Co. of Texas, 351 F. 2d 74 (C.A. 5), enforcing reinstate- 
ment and backpay order but remanding the order requiring 
resumption of trucking operations, resulting in the Board order 
in 156 NLRB No. 109, 61 LRRM 1277. 

Even if it should be assumed, arguendo, that the drivers 
under the lease arrangements were independent contractors, the 
Board’s order would be in accord with the decision in Fibre- 
board, 379 U.S. 203, 215-217, which required the employer to 
resume the operations which it had contracted out and to rein- 
state the laid off employees with backpay. Even before Fibre- 
board the courts had enforced numerous Board orders where 
the employer has discriminatorily discontinued part of its op- 
erations or transferred them to independent contractors. See 
cases cited supra, pp. 34, 35, N.L.R.B. v. Preston Feed Corp., 
309 F. 2d 346, 352 (C.A.4), and N.L.R.B. v. Brown-Dunkin Co., 
287 F. 2d 17, 19, 20 (C.A.10). In N.L.R.B. v. National Food 
Stores, 332 F. 2d 249, the Seventh Circuit enforced the order of 
the Board in 142 NLRB 340, 349-352, ordering restoration of 
work that had been contracted out of the unit for discriminatory 
reasons, the cancellation of the agreement with the subcon- 
tractor and the reinstatement of the employees whose work had 
been eliminated to their former positions. It did not enforce 
the backpay part of the order because it found that the em- 
ployees had rejected continued employment in other parts of 
the plant at the same or better salaries under union contract 
conditions. No such offer was made in the case at bar. 


B. The Union’s contentions 


In No. 20, 110, the Union petitions to review two aspects of 
the Board’s remedial order—its finding that the Companies did 
not violate Section 8(2) (5) by refusing to permit an inspection 
of their financial records by the Union, and its ruling that it 
was unnecessary to decide whether the Companies unlawfully 
refused to bargain with respect to severance pay and with re- 
spect to a driver’s damage bond (J.A. 325). The Trial Ex- 
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aminer had concluded that the Company was under a duty to 
honor an agreement between the Companies and the Union 
that one of the Union’s accountants would have an opportunity. 
to examine the Companies’ books, and that the breach of such 
agreement constituted a violation of Section 8(a)(5) (J.A. 
309); and that the Companies refused to bargain in good faith 
because of their insistence on a drivers’ bond (J.A. 307-308), 
and because of their refusal to discuss severance pay with the 
Union (J.A. 309-310). 

1. We agree with the Union that it is an aggrieved party (see 
Amalgamated Meat Cutters v. N.L.R.B., 99 App. D.C. 24, 30- 
31, 237 F. 2d 20, 26, cert. denied, 352 U.S. 1015), and therefore 
has standing to seek review of the Board’s finding (J.A. 325) 
that the Companies did not plead inability to pay in justifica- 
tions of their actions, and that the Union had not otherwise 
established its right to inspection of the Companies’ books. 

We anticipate that the Union will rely on Baggot’s testimony 
to the effect that Charles Ugaste told him at the meeting held 
about the middle of May that he was not going to negotiate any 
contract with the Union and “that he had lost several hundred 
thousand dollars with the Union” (J.A. 107, 134).** There is 
no indication in the record that this was more than a casual 
remark or that the Companies at the later bargaining meet- 
ings claimed that they could not grant the Union’s request for 
improvements of the contract because of inability to pay. On 
the other hand, as we have shown, the Companies’ refusal to 
deal with the Union was based on their claim that they did not 
have to bargain at all because they were going out of business 
and (after July 1, 1963) that they no longer had any employees 
on whose behalf the Union was authorized to bargain. In these 
circumstances, the Board could properly conclude that the prin- 
ciple of N.L.R.B. v. Truitt Mfg. Co., 351 U.S. 149, does not 
apply and that no showing had been made otherwise of the 
Union’s need for this information to discharge its duty as bar- 
gaining representative. Int’l Woodworkers of America v. 
N.L.R.B., 105 App. D.C. 37, 39, 263 F. 2d 483, 485; Dallas Gen- 
eral Drivers v. N.L.R.B., — App. D.C. —, 355 F. 2d 842; Int’l 


* According to Ugaste, he told Baggot that he could not “live with the 
contract” and that he was losing money (J.A, 218-219). 
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Union of Electrical Radio & Machine Workers v. N.L-R.B., 273 
F, 2d 248, 247 (C.A. 3); see also Division 1142, Amalgamated 
Association etc. v. N.L.R.B., 111 App. D.C. 68, 294 F. 2d 264." 

2. We also submit that the Board was not required to pass 
on the findings of the Trial Examiner to the effect that the 
Companies refused to bargain about severance pay and im- 
properly insisted on a driver’s bond. As the Board has found 
numerous violations going to the heart of the Companies’ bar- 
gaining obligation imposed by the Act and has issued a general 
order against the Companies to bargain in good faith. The 
resolution of these matters could properly have been deferred 
to the final outcome of negotiations which the order contem- 
plates. Since the Board’s order requires the Company to re- 
store the employees to work, under their former conditions of 
employment, these issues may not arise at all. American 
Newspaper Publishers Ass'n v. N.L.R.B. 193 F. 2d 782, 806 
(C.A. 7), cert. denied, 344 U.S. 812. 


No different conclusion is called for by the Trial Examiner’s statement 
(J.A. 309) that the Companies refused “to honor the earlier agreement” 
permitting the inspection of the Companies’ records. It is settled that the 
‘Act vindicates public rights and that a breach of a private agreement, with- 
out more, does not constitute an unfair labor practice. Amalgamated 
Utility Workers v. Consolidated Edison Co., 309 U.S. 261; Int'l Union, United 
Mine Workers v. N.L.R.B., 103 App. D.C. 207, 210, 257 F. 2d 211, 214; 
Amalgamated Clothing Workers v. N.L.R.B., 120 App. D.C. 47, 49-50, 343 
FB. 2d 329, 331-332. 
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CONCLUSION 


It is respectfully submitted that the Board’s findings, conclu- 
sions and order are valid and proper in all respects, and that 
a decree should issue in No. 20,110 enforcing the Board’s order 
in full. It is further submitted that the petitions for review 
filed by the Union in No. 20148 and by the Companies in No. 
20253 should be denied. 

ARNOLD ORDMAN, 
General Counsel, 
Dominick L. Manott, 
Associate General Counsel, 
Marcen Matuet-Prevost, 
Assistant General Counsel, 
Exxiorr Moors, 
Hans J. LEHMANN, 
Attorneys 
National Labor Relations Board. 


APPENDIX 
ANNOTATED STATUTES 
Smith-Hurd Illinois 


Chapter 10, Par. 20. 

When any controversy or difference not involving 
questions which may be the subject of an action at law 
or bill in equity exists between an employer * * * em- 
ploying not less than twenty-five persons and his em- 
ployees in this State, the Department of labor shall upon 
application as herein provided, and as soon as practicable 
thereafter, visit the locality of the dispute and make a 
careful inquiry into the cause thereof, hear all persons 
interested therein who may come before it, advise the 
respective parties what if anything ought to be done or 
submitted to by both to adjust the dispute and make a 
written decision thereof. * * * 

As amended by act approved June 2, 1943, Laws 1943, 
vol. 1, p. 207. 

(An Act in relation to the investigation and settle- 
ment of differences between employer and employees.) 
Chapter 10, Par. 26. 

Whenever it shall come to the knowledge of the De- 
partment of Labor that a strike or lockout is seriously 
threatened in the State involving an employer and his 
employees, if he is employing not less than twenty-five 
persons, the Department shall communicate as soon as 
may be with such employer or employees, and endeavor 
by mediation to effect an amicable settlement, or per- 
suade them to submit the matters in dispute to the 
Department. 

Source: same as for par. 20. 
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PETITION FOR REHEARING 


Dis 


To the Honorable Judges of the United States Court 


of Appeals for the District of Colubmia Circuit: 


Pursuant to Rule 26 of this Honorable Court, Blue 
Cab Company and Village Cab Company , Respondents in Case 
No. 20,148 and Petitioners in Case No. 20,253 (hereinafter 
referred to as "Petitioners"), by their attorneys, hereby 
respectfully Petition for Rehearing, and in support |thereof, 


aver that: 


ais 


On February 7, 1967, this Honorable Court entered its 
decision and order in the above-entitled causes, whereby it 
ordered that the order of the National Labor Relations Board 


(hereinafter referred to as the "Board") in Case No, 13-CA-5736 


be enforced in full. | 
II. 


As noted by, Petitioners in their brief to this Honorable 
Court (pages 13-15) the Board's order included, inter alia, 
a direction that Petitioners bargain in advance with a Union 
(Petitioner in Case No. 20,110) regarding contemplated changes 
in customer fares (meter rates) for their taxi operations, where 
such changes may be economically desirable or necessary. As 
noted by Petitioners, decisions with regard to customer 


fares relate directly to price policies and, as such, are by 
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law committed to the exclusive control of management. As 
further noted by Petitioners, enforcement of the Board's 
order would establish a most dangerous precedent in that it 
would authorize a method of price control which is totally 
without foundation in the Act. | 


The opinion of this Honorable Court made no mention of 

this important issue. Furthermore, the Court's reliance 
“upon the doctrine enunciated in Universal Camera Corp. v. 
NLRB, 340 U.S. 474 (1951) is wholly unresponsive to this 
issue. The Universal Camera doctrine is concerned solely 
with the weight to be given by reviewing courts to the 
Board's evidentiary findings; yet, with respect to the 
meter fareissue, there was never any evidentiary dispute. 
The sole question presented was one of law rather than 


fact. 


We respectfully request that this Honorable Court grant 
this Petition for Rehearing to consider whether the Board's 
order requiring these employers to bargain in advance with 
regard to basic pricing policies is permitted by the Act 


and is therefore worthy of enforcement. 
Til. 


We respectfully submit, further, that this Honorable 


Court's affirmance of the Board's order requiring that 


of Re 


certain individuals be reinstated and made whole for Loss of 

pay, is based upon a misapplication of the Universal Camera 
rationale to the Bard's underlying finding that these indivi- 
duals were constructively discharged. The status of these in- 
Gividuals upon inception of the work stoppage can only be re- 
solved by application of appropriate legal principles to the 
factual situation disclosed by the evidence. Here again, there 
was little if any dispute regarding the facts. Rather, the sole 
issue presented was whether, given these facts, the Board could 
properly ascribe a particular legal status to the individuals in- 
yolved. We respectfully submit that the resolution of this ques- 
tion cannot properly emanate from an application of the substantial 


evidence tests referred to by this Honorable Court in its opinion. 
| : i 


On the basis of the foregoing, we respectfully request that 


this Petition for Rehearing be granted and that this Honorable Court 
consider whether the legal principles applied by the Board to de- 

| 
termine the status and rights of these individuals were, as con- 


tended by Petitioners, without foundation in the Act, 


| 
Respectfully submitted) 


BLUE CAB COMPANY and 
‘ VILLAGE CAB COMPANY 


GALL, LANE & POWELL OharLA <a 


1250 Connecticut Avenue,N.W. 
Washington, D. C. 20036 


SEYFARTH, SHAW, FAIRWEATHER ‘ 
& GERALDSON By 
111 West Jackson Boulevard Richard L. fareus 


Chicago, Illinois 60604 
Their Attorneys. 


